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PREFACE. 



TN editing Hunt's '' Boundaries and Fences," 
the Fifth Edition of which has been 
-entrusted to me, I have stated the Law as 
I find it in statutes and judicial decisions, 
purposely avoiding, as far as may be, giving 
my opinion as to what should or should not 
be the Law : for the opinion of a text-book 
writer, as he can but generalize, is but a 
Will-of-the-wisp to the unwary, as it may be 
wrong, or a mere conjecture entirely unsup- 
ported by authority ; and, even if right, is 
not unlikely to be upset by some judicial 
eccentricity. 

In the arrangement of the work the 
chapters have been divided into sections, which 
respectively contain everything that properly 
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should be therein : moreover, for the con- 
venience of the reader catch lines and words 
are employed in the text and notes to bring 
into strong relief any salient proposition. 

Special stress has been laid on the powers 
of County and District Councils with respect 
to Boundaries, and the Work is revised as 
to Statute and Case Law to the end of the 
judicial year, 1903. 

HENEY STEPHEN. 



1, Elm Court, Temple, 
Jfimiaj-y, 1904. 
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A. Definition of boundary. — A boundary is any sbpara- 
tion, natural (a) or artificial (b), which marks the confines 
or line of division of two contiguous estates (c). 

(a) A natural boundary is a natural object remaining where it 
was placed by nature (Bouvier, Law Diet.). 

(b) An artificial boundary is one created by man for the pur- 
pose of designating limits (4 Am. and £ng. Encyc. of Law, 2nd ed., 
p. 759, quoting Boone on Real Property, sect. 302). 

(c) Bouvier, Law Diet. See also 3 Touillier, Le Droit Civil 
Fran9ais, n. 171. 

Other definitions are: '* That which serves to indicate the 
bounds or limits of anything" (Century Diet.). 

" A line or connected series of lines, going around a territory or 
tract of land and enclosing it on all sides " (4 Am. and Eng. Encj'c. 
of Law, 2nd ed., p. 758). 

Distinction between bonndaxy and fence. — '^Hearing or 
boundary signifies the ascertained limits of adjacent lands belonging 
to different proprietors ; and fence is properly applicable to the 
inclosure of lands by walls, drains, or hedges, for the purpose of 



2 Nature of Boundary. 

B. Nature of boundary. — The nature of a boundary is 
immaterial, and it may be a straight (d) or deflected (e) 
line running between two specified objects (/), such as 
the line of a ledge of rocks (^) or other object running 
across or between adjoining properties (A), but it must be 
of a continuous character (i). 

C. Description of boundaries. — A boundary may be 
described either by a reference to natural features or bj^ 
defining it by mathematical lines. In either case, how- 
ever, boundaries should be described with the utmost 
accuracy, the duty of accuracy being generally equally 
divided between the grantor and the grantee, or lessor 
and lessee, as the case may be ; and, if the description be 
couched in such ambiguous terms that it is very difficult 
to determine what were intended to be the boundaries, 
but the language of the description equally admits of two 
diflferent constructions, one of which would make the 
quantity of the land conveyed agree with the quan- 
tity mentioned in the deed, and the other would make 
it altogether diflferent, the former construction must pre- 
vail (k). 

It, however, is well settled that the vendor of land 
must avoid misleading the purchaser with respect to the 

agricultural improvement, or of preventing trespass " (1 Furlong, 
Landlord and Tenant, p. 696). 

(d) Herrick v. Sixby^ L, Jl. 1 P. C. 436 ; Johmon v. Pannel^ 
2 Wheat. (U.S.) 206. 

(«) Hays V. Askew^ 8 Jones (Law), N. Can 226. 

(/) Herrkh v. Sixhy, L. R. 1 P. C. 436. 

{g) Ibid. 

(h) niostrations of objects locating a boandary line are a 
fault intersecting a mine if the property consist of mines (Davis v. 
Shepherd, L. R. 1 Ch. 410) ; houses (Sherman v. Williams, 113 Mass. 
481 ; 18 Am. Rep. 522) ; fences (Woolrych on Fences, p. 281) ; 
party-walls (Matts v. Hawkins, 5 Taunt. 20 ; Cuhitt Y.Porter, 8 B.& 
C. 257) ; waters (Scrattm v. Brown, 4 B. & C. 485 ; Bickett v. 
Morris, L. R. 1 H. L. 47 ; 12 Jur. (n.s.) 803 ; 27 W. R. 742 ; 
Holford V. Bailey, 13 Q. B. 426 ; Indiana v. Milk, 11 Fed. Eep. 
(U.S.) 389), the sea-shore (Attorney-General v. Chambers, 4 De G. 
M. & G. 206). 

(i) Rockwell v. Adams, 6 Wend. (N.Y.) 467. 

(k) Herrick v. Sixby, L. R. 1 P. C. 436, 451. 
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boundaries of the property sold ; and, to prevent any mis- 
take on the part of the purchaser regarding the extent 
thereof, the vendor should, in all cases where there is any 
possibility of mistake, not only mark the boundaries on the 
plan (if any) but also in express words describe the 
boundaries in the particulars of sale, in the event of the 
boundary not describing itself should an intending, pur- 
chaser go to look at the property: in case no such 
description be given, the purchaser cannot be compelled 
to complete the purchase if deceived by the plan and 
particulars respecting the extent of the property which he 
intended to purchase (Z). On the other hand, the pur- 
•chaser must take reasonable care to ascertain what he is 
buying, or the fact that he buys under a reasonable belief 
that he is buying something not included in the property, 
will not relieve him from specific performance of his con- 
tract (m), unless an advantage not contemplated by the 
vendor will result to him therefrom, or there be fraud, 
mala fides, or any dishonest intention on his part (w). 

D. As to inolusion of boundary in land it bounds. — 

A local feature described as a boundary is not thereby 

(I) Denny v. Hancock, L. R. 6 Ch. 1, in which case it appeared 
that a sale plan represented property to be sold as bounded on its 
western side by a strip of ground covered with shrubs and trees, 
and that an intending purchaser went with the plan in his hand to 
inspect the property, and on inspection thereof found on the 
western side a belt of shrubs and three magnificent trees inclosed 
on the west by an iron fence, and accordingly bid for the property 
under the belief that he was buying everything up to the iron 
fence : but, it afterwards appearing that the iron fence was not the 
boundary, which was denoted by stumps so shrouded by the shrubs 
us not easily to be seen, it was held that the purchaser had been 
misled by the vendors, and was justified in concluding that the 
iron fence was the boundary. 

(m) Tamplin v. Janies, L. R. 15 Ch. D. 215 ; 43 L. T. (n.s.) 
520, wherein it appeared that property was put up for sale by a 
description which could not mislead anybody who took reasonable 
care, for it was defined by reference to numbers on a tithe map, 
but that the purchaser bought in reliance upon his knowledge of 
the property without looking at the plans, and without paying any 
attention to the details of the particulars of sale. 

(w) Ma?i8er v. Back, 6 Hare, 443. 

B 2 
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necessarily excluded from being part of the property 
described as bounded by it, for such feature may itself 
be parcel of the property it bounds, or one equal half of 
it may be, or no part of it may be in any sense parcel 
thereof but wholly excluded therefrom and included in 
adjoining property (o) : whether, therefore, the boundary 
is or is not included in property which it is described as 
bounding, depends upon the particular circumstances of each 
case. As a general rule, however, since words used in an 
instrument of grant as elsewhere are to be taken in the 
sense which the common usage of mankind has applied 
to them in reference to the context in which they are 
found, a house, described as bounding property granted or 
conveyed, is not included in the grant or conveyance as 
parcel of what is granted or conveyed ; on the other 
hand a grant or conveyance of property bounded by a 
highway, private way, or river is generally presumed to 
pass the right to the soil usque ad medium Jilum of such 
highway, private way, or river (p), provided the grantor 
at the time of the grant owned to the centre and there be no 
words or circumstances showing a contrary intent (5^) : 

(0) In re Belfast Dock Act, 1 Ir. Rep. Eq., 128, 140, wherein 
it was said that although, in the ordinary case of a mound and 
ditch forming a fence between two adjoining properties, the whole 
was in the majority of cases situated entirely on one of the 
properties, there was no inaccuracy in describing it as a boundary 
of either though wholly excluded from the one and included in 
the other. 

{p) Lonl V. Commissioners of Sydney^ 12 Moo. P. C. C. 473,497, 
where it was said that, in the case of land granted being described 
as bounded by a highway, it was absurd to suppose that the 
grantor had reserved to himself the right to the soil usque ad 
medium Jilum rice, in the majority of cases wholly unprofitable. 
See also In re Belfast Dock Act, 1 Ir. Rep. Eq., 128, 140 ; Wanier v. 
Southworth, 6 Conn. 471. 

(q) Micklethtcait v. Netclay Bridge Co., 33 Ch. D. 133, 145. 

Reason of rule. — When it is said that the presumption is that 
the soil of a highway or the like ad medium Jilum is intended to 
pass, that is because, as between owners of lands abutting on a 
highway, etc. between them, the presumption is, in the absence of 
knowledge of the precise facts, that each owner does own the soil 
of the highway ad medium Jilum. If it turned out that the highway 
was unequally divided between the. owners of the properties on its 
opposite sides, the presumption that the soil of the highway passed 
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the rule of construction being tbat a boundary object 
is excluded from the subject-matter of a grant when the 
nature of the object is such that an independent title 
thereto would commonly be made, but in all other cases 
the object is included as a whole, or, should it be a high- 
way or stream, usque ad medium jilum^ or to the extent 
of the grantors interest in such highvyay, stream, etc. (r). 

Moreover, if the boundary be a highway, it is not material 
that the highway happens to be a street in a town, for 
there is no reason that the general presumption should 
not apply (5). 

It must, however, be remembered that the right of the 
owner of land bounded by a highway, etc., to the soil 
thereof usque ad medium jilum vice is merely a presump- 
tion of law, and that recourse cannot be had thereto when 
all the facts are known (t). Moreover, the presumption 
holds good only until rebutted by evidence to the 
contrary, and where the highway is a street in a town, 
the presumption is very easily rebutted (u) : again, 

by a conveyance by the owner of the property on one side thereof 
would not be negatived, but the presumption would be that the 
grantor intended to pass the soil of the highway so far as it was 
vested in him {In re WJiite's Charities, Chcirity Commissioners v. 
London Corporation, [1898] 1 Ch. 659 ; 67 L. J. Ch. 430 ; 78 L. T. 
550 ; 46 W. R. 479). 

(/') The side of land, or of a house, mill, wharf or the like 
referred to as bounding land granted is the limit of the grant 
{City of Boston v. Richardson, 13 Allen (Mass.), 144, 154). 

When the boundary is an object which in ordinary speech 
does not suggest a title in fee but simply defines a boundary, 
e.g., a way, a river, a ditch, a wall, a fence, a tree, or a stake and 
stones, then the centre of the object specified as the boundary is the 
boundary limiting the grant {Warner v. Southworth, 6 Conn. 471). 

(«) In re Whitens Charities, Charity Commissioners v. London 
Corporation, [1898] 1 Ch. 659 ; 67 L. J. Ch. 430 ; 78 L. T. 550 ; 
46 W. R. 479. See also Haynes v. King, 63 L. J. Ch. 21. 

{t).Mappin w. Liberty, [1903] 1 Ch. 118; 72 L. J. Ch. 63; 
SI L. T. 523 ; 19 T. L. R. 51. 

(«) Beckett v. Leeds, L. R. 7 Ch. 421, in which case there was 
a question as to whether certain houses adjoining to an old street 
in which markets had at one time been held were bounded by the 
middle line of the street, or by the verge thereof next to the 
houses ; and, since the circumstances of the case manifestly showed 
that the lords of the manor, upon their grants of the tenements 
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it is doubtful whether the presumption applies to a 
lease (.1?). 

Accordingly where, in the case of grants of building- 
sites, it is the intention that the grantee shall own the 
adjoining street or intended street ad medium Jilum, 
the land up to the middle of the road is expressly 
included in the grant and the road part, colored, in or 
upon a plan annexed to the grant, differently from the 
residue of the land granted, making it appear as a narrow 
strip or fringe to the land. 

It, however, often happens in modern grants — say,, 
of parcels of building land j- that, even where the 
boundary is expressed to be a highway, or intended 
highway, no part thereof is included in the grant (1/) ;. 
and in all such cases, therefore, the verge of the highway 
nearest to the land comprised in the grant would be 
the boundary line. 

adjoining to the old street had retained in themselves the soil of 
the street and had exercised acts of ownership over that street and 
the soil thereof and derived in fact a pecuniary income from 
granting the use of it to third parties, it was held that the boundary 
was the verge of the street next to the tenements. 

Sufficiency of facts to rebut presumption. — Anything to 
show that it was not the intention to convoy any part of a road 
is always enough to rebut the presumption : Thus the fact that a 
grantor of land, bounded by a street, is a municipal authority 
entitled to part of the soil of that half of the street furthest from 
the land granted, does not rebut the presumption that the grant 
passed to the grantee the half of the soil of the street nearest to 
the subject-matter of the grant (In re Whitens Charities, Charity 
Commissioners v. London Corporation^ [1898] 1 Ch. 659 ; 67 
L. J. Ch. 430 ; 78 L. T. 550 ; 46 W. R. 479) ; so the presumption 
is rebutted where the land is granted by a public body, whose duty 
it is to retain the ownership of the soil of the street abutting on 
such land for the purpose of discharging certain responsibilities 
connected with the street (Mappin v. Liberty y [1903] 1 Ch. 118 ; 
72 L. J. Ch. 63 ; 87 L. T. 523, citing Plumstead v. Brit. Land Co., 
L. R. 10 Q. B. 16, 24). 

(ic) Mappin Y. Liberty, [1903] 1 Ch. 118 ; 72 L. J. Ch. 63;. 
87 L. T. 523. But see Dwyer v. Rich, Ir. Rep. 6 C. L. 144 ; 
Tilbury V. Silva, 45 Ch. D. 98. 

{y) Leigh v. Jack, 6 Exch. D. 264. 
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A. Property in sea-shore. — ^At Civil Law. the sea- 
shore is public property and common to all mankind (a). 

At Common Law, the soil of the sea, and of estuaries 
and navigable tidal rivers, was* originally the property 
of the Crown, and it still remains in the Crown (b), except 
in those cases where that property has been transferred to 
a subject (c). 

(a) Instit. lib. ii. tit. 1, p. 1 — 5, where it is stated that, by the 
law of nature, these things are common to all mankind, namely, 
the air, running water, the sea, and consequently the shores of 
the sea ; no one, therefore, is forbidden to approach the sea-shore, 
provided he respects habitations, monuments, and buildings, which 
latter are not, like the sea, subject only to the law of nature ; and 
that the use of the sea-shore is public, and as much subject 
exclusively to the law of nature as the sea itself ; and therefore 
any person is at liberty to place on the sea-shore a cottage to 
which he may retreat, or to dry his nets there and to haul them 
from the sea, for the shores are the property of no man, but are 
subject to the same law as the sea itself, and the sand or ground 
beneath it. 

(6) Hale, De Jure Maris, pp. 12, 25 ; Constable's Case, 5 Coke 
Eep. 107. 

(c) Malcolmson v. O'Dexi, 10 H. of L. Cas. 593. 



8 Property in Sea-Shore. 

By the Law of Scotland, the sea-shore is not deemed 
to be the property of the Crown, but is presumed to 
have been granted as part and parcel of the adjacent 
land, subject only to the rights of use in the public (rf). 

In the United States of America, the sea-shore 
and that of estuaries and tidal rivers belongs either to 
individual states abutting thereon, or to the United States 
in trust for the people (e). 

Nature of Public Rights. — The public rights referred 
to consist, in general, only of the rights of navigation and 
of fishing (/) ; and do not include, e.g,^ alleged bathing 
rights (^), alleged boating rights (A), alleged rights of 
using the foreshore as a place of storage for oysters, etc., 
to the exclusion of other members of the public (e), alleged 
rights of drying nets (^), alleged rights of beaching boats 
in the winter (Z), of holding meetings or of delivering 
lectures or sermons (m), and the like, which must (if they 
exist at all) have arisen by express grant, or by long 
use, or by custom (n) where the right claimed is reason- 



{d) Lord Advocate v. Blantyre. 4 App. Cas. 770. 

(e) 4 Am. and Eng. Encyc. of Law, 2nd ed., p. 819, quoting i¥aWiw 
V. Waddell, 16 Pet. (U.S.) 367 ; Pollard v. Hagan, 3 How. (U.S.) 
218 ; Stewart v. Fitch^ 31 N. J. L. 18, and other authorities. 

(/) Free Fishers of Whitstable v. Ga?m, 11 H. of L. Cas. 192 ; 
Free Fishers of Whitstable v. Foreman, L. R. 2 C. P. 688 ; L. R. 
3 C. P. 578 ; Llandudno Urban Council v. Woods, [1899] 2 Ch. 
.705 ; 68 L. J. Ch. 623 ; 81 L. T. 170 ; 48 W. R. 43 ; 63 J. P. 
775. 

{g) Blmidell v. Catterall, 5 B. & Aid. 292 ; Mace v. Fhilcox, 
15 C. B. (N.s.) 600. 

(h) Bourke v. Davis, 44 Ch. D. 110. 

(0 Mayor, etc. v. Roioe, [1902] 2 K. B. 709 ; 18 T. L. R. 820. 

(k) Gray v. Bond, 2 B. & B. 667. 

(Z) Altmi V. Stephen, 1 App. Cas. 456. 

{m) Llandudno Urban Coiuicil v. Woods, [1899] 2 Ch. t05 ; 
68 L. J. Ch. 623 ; 81 L. T. 170 ; 48 W. R. 43 ; 63 J. P. 775. 

(w) Laird v. Briggs, 19 Ch. D. 22 ; Alton v. Stephen^ 
1 App. Cas. 456 ; Bourke v. Davis, 44 Ch. D. 110. 
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ably limited and is not to a profit in alieno solo (o), but 
custom alone will not as a general rule render the shore 
subject to a taking by the public of shingle, gravel, sand 
and the like therefrom ; and the exercise of any such 
pretended rights may be enjoined, where based upon 
custom only {p). 

Extent of Foreshore. — The foreshore extends as far as 
the greatest winter flood runs up, according to the civil 
law (q)y but by the common law, the shore is that portion 
only of the land adjacent to the sea that lies between 
ordinary high-water and ordinary low-water mark, being 
the portion which is alternately covered and left dry by 
the ordinary flux and reflux of the tides (r) ; or, in other 
words, the line of demarcation between the sea-shore and 
the land of the adjoiniijg proprietor above is the line of 
the medium high tide between the springs and the 
neaps (5). 

(o) ComtaUe v. Nicholson, 14 C. B. (n.s.) 230 ; 32 L. J. C. P. 
240 ; Blewitt v. Tregonning, 3 A. & E. 554 ; Padwick v. Knight, 
7 Exch. 854. 

Bight of dredging for oysters. — In Saltash (Mayor) v. Good- 
man, 5 C. P. D. 431 ; 7 Q. B. D. 106 ; 7 App. Cas. 633, it 
was held that the right of dredging for oysters might lawfully 
arise by custom, and where reasonably limited is not a right to 
a profit a prendre in alieno solo. 

(p) Clowes V. Beck, 13 Beav. 347 ; Chalk v. Wyatt, 3 Mer. 688 ; 
Earl Cowper v. Baker, 17 "Ves. 128. 

Custom, of taking sand or shingle by copyholders. — Where 
the sea-shore is parcel of the waste lands of a manor, the copyhold 
tenants may possibly be able to make claim by custom to take sand or 
shingle from the sea-shore {Bailey v. Stephens, 12 C. B. (n.s.) 91 ; 
Warwick v. Queen's College, Oxford, L. R. 10 Eq. 105 ; L. R. 
6 Ch. 716). 

(q) Instit. lib. ii. tit. 1, pp. 1 — 5 ; Blundell v. Catterall, 5 B. & 
Aid. 292 ; 7 E. C. L. 102. 

(r) Hale, De Jure Maris, pp. 12 — 25. 

(s) Attorney-General v. Chambers, 4 De G.M. & G. 216, wherein 
it was stated by Cran worth, L.C., that " The principle which 
gives the shore to the Crown, is, that it is land not capable of 
ordinary cultivation or occupation, and so is in the nature of 
unappropriated soil ; but as regards land which is only covered 
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Ifc follows that land* adjoining the . sea-shore, but lying 
above the line of the medium high tide between the 
springs and the neaps, and which is only overflowed at 
high spring tides, prima facie belongs to the owners of the 
adjoining land ; and the Crown, if entitled thereto at all 
in any particular case, is not entitled thereto jure coroncp, 
or jure regalij but by title of long user (f), — or by other 
substantive and individual title. 

The sea-shore, however, is not a fixed freehold, but is a 
freehold which shifts as the sea recedes or advances (w). 

B. Alienation of sea-shore. — In General. — It is now 
well settled that a private individual may acquire a right 
to the soil of the sea-shore by express grant, or by long- 
continued user (v), but not as a general rule by custom {x). 
And accordingly the shore is sometimes found to belong to 
a private individual in gross ; but more commonly it belongs 
to him as part and parcel of some manor, — the private right 
being subject, in either case, to the general rights of using 
the foreshore for certain recognized purposes, possessed 
by the public, to which it was subject while in the hands 

by the high spring tides, Lord Halk was of opinion that such 
land did not belong to the Crown, because it was, for the most 
part, dry and maniorable ; and the reasonable conclusion is, that 
the Crown's right is limited to land which is, for the most part, 
not dry or maniorable. Now the limit indicating such land is the 
line of the medium high tide hetvyeen the springs and the neaps^ all 
land below that line being more often tiian not covered at high 
water, that is to say, covered by the ordinary flux of the sea ; but 
that cannot be said of land above that line ; and I therefore think 
that that medium line must be treated as bounding the right of 
the Crown." See also Lowe v. Govett, 3 B. & Ad. 863. 

The common law in the United States of America defines 
the limits of the shore of the sea, of estuaries and tidal streams 
(4 Am. and Eng. Encyc. of Law, 2nd ed., p. 819). 

(f) Hale, De Jure Maris, c. 4, p. 12. 

(?0 Scrattmi v. Broicn, 4 B. & C. 485. 

(r) Hale, 17, 18 ; Attorney-General v. Emerson, [1891] A. C. 
649. 

(x) ConsUihle v. Nicholson, 14 C. B. (n.s.) 230 ; 32 L. J. C. P. 
240 ; Blewitt v. Tregonning, 3 A. & E. 554 ; Padwiclc v. Knight, 
7 Exch. 854. 
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of the Crown, and to which it therefore remains subject in 
the hands of the Crown's grantee (y). 

Where the private title to the sea- shore arises by Crown- 
grant, such grant must be of a date anterior to the early 
statutes restraining alienation by the Crown (z) ; but juries 
are ordinarily directed to presume an ancient lost grant 
from the Crown when there have been long-continued 
acts of ownership exercised on the sea-shore by the 
adjoining proprietor (a). And the acts of ownership 
commonly relied upon for this purpose are, €,g.^ constantly 
and usually fetching gravel, and sea weed and sea sand, 
between the high-water and low-water mark, and licensing 
others so to do ; inclosing and embanking against the sea. 
and the enjoyment of what is so inned ; the enjoyment of 
wrecks happening upon the sand ; the presentment and 
punishment of purprestures in the court of the manor ; 
and such like (b). 

When, however, the acts of ownership relied upon have 
not been continuous, but only occasional, and have been 
always the subject of dispute, the court will not readily 
direct the jury to presume a lost grant (c) : Thus, the 
mere user of the sea-shore by the turning on of cattle, 
although without interruption for a period of sixty years, 
has been held not to be such an act of ownership a« to 
raise a presumption of title in the owner of the cattle (d), 
because the sea-shore is property of such a nature that it 
cannot easily be protected against intrusion, and it is not 
worth the trouble and expense of fencing it. Knowledge, 
therefore, or acquiescence, on the part of the person 

(y) Hale, 26, 27 ; Fitzpatrich v. Eobinson, 1 Hud. & Br. 585. 

(z) 1 Anne, st. 1, c. 7, s. 5 ; 34 Geo. 3, c. 75. 

(a) Mayor of Kifigston v. Horner^ Cowp. 102, 215 ; In re Belfast 
Dock Act, 1 Jr. Rep. Eq. 128 ; Be Alston's Estate, 5 W. R. 189. 

(6) Hale, De Jure Maris, 27 ; CalmadyW. Bowe, 6 C. B. 861 ; 
Duke of Beavfort v. Mayor of Siransea, 3 Exch. 413 ; Lo7d 
Advocate v. Young and North British Bail. Co, v. Yonng, 12 App. 
Cas. 544. 

(c) Livett V. Wilson, 3 Bing. 115. 

(d) Attorney-General v. Chambers, 4 De G. & J. 55. 
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interested in resisting the right claimed, or perseverance 
by the claimant in the assertion and exercise of such right 
in the face of opposition, must, in general, be proved in 
such a case to enable the claimant to establish his title. 
And of course, if the claimant rests his title upon adverse 
possession, he must show an exclusive possession (e) — 
a matter peculiarly difficult for any third party to show, as 
against the adjoining proprietor — although by reclamation 
of the shore, that may be done (/). 

How Sea-shore may Pass. — The sea-shore has been 
held, in many cases, to pass under a grant of the wastes of 
a manor : Thus, where there was a grant in fee of all the 
coals and coal-mines found or to be found within the 
commons, waste lands, or marish grounds, within a certain 
lordship, with full power and authority to dig, search for, 
and sink pits, and open the mines in all places convenient 
within the said commons, waste grounds and marishes, for 
the getting of coal within the lordship, and the sea-shore 
was part of the manor, it was held that the coals under 
the sea-shore passed to the grantee (^), and that the word 
*' waste " was a sufficient description of the foreshore, that 
is, of the land between high and low-water marks (A). 

The sea-shore may also pass under the word ripa^ or 
bank (2), or even under the words anchorage and 
groundage {k). And according to Lord Hale and Lord 
Coke, where there has been a grant by the Crown to the 
lord of a manor of the right to take " wreck," there is a 
prima facie presumption that the sea-shore itself was also 
intended to pass (I) ; and the opinion to the contrary, that 

(c) Smith V. Lloyd, 9 Exch. 562. 

(/) Snmrt v. Suva Town Board, [1893] A. C. 301. 

{g) Attorney -General v. Hammer, 4 Jur. (n.s.) 751. 

(Ji) Attorney 'General v. Joties, 33 L. J. Ex. 249 ; Lord Advocate v. 
Lord Blantyre, 4 App. Cas. 770. 

(0 In re Belfast Dock Act, 1 Ir. Rep. Eq. 128, 140. 

(Jc) Le Strange v, Eouoe, 4 F. & F. 1048 ; Calmady v. Rowe, 
6 C. B. ^^l{ Foreman v. Free Fishern of Whitstable, L. R. 
4 E. & I. App. 266. 

(I) Hale, De Jure Maris, p. 27 ; Constable's Case, 5 Rep. 107 ; 
Hall on the Sea-shore, 3rd ed., by Moore, pp. 102 — 104. 
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the right to wreck is merely a franchise, carrying with it 
no right to the soil of the shore (wi), should probably be 
now discredited. 

C. The sea-bed. — In General.— The sea-bed is that 
land which extends seawards from the foreshore or sea- 
shore as above defined, the Crown being vested with the 
property in or the soil thereof (n). Moreover, this owner- 
ship or dominium of the Crown extends not only over the 
open seas, scilicet^ the four seas, but also over all creeks 
and estuaries or arms of the sea, havens, ports, and tidal 
rivers, around the coasts of the kingdom (o). 

Alienation of. — As in the case of the sea-shore, the 
sea-bed may, as regards distinct parts thereof, called 
districtus maris^ have been alienated by the Crown, and 
so have become vested in some individual proprietor ( p), 
thus, oyster-beds lying below low-water mark are often 
found to belong to private owners, as being the Crown 
grantees thereof : and inasmuch as what may be acquired 
by express grant can also be acquired by prescription, or 
long possession, which implies a grant, so a definite 
portion of the sea-bed or districtus maris may also be 
acquired by long possession even as against the Crown, 
that is to say, by the fiction of a lost grant (j). 

(m) Phear on Eights of Water, p. 41. 

(w) Free Fishers of Whitstable v. Garni, 11 C. B. (n.s.) 387 ; 
13 C. B. (N.s.) 853; 11 H. L. Cas. 192, in which case it was 
stated by Erle, C. J., that the soil of the sea to the extent of three 
miles from the beach is vested in the Crown. See also Lord 
Advocate v. Wemyss, [1900] A. C. 48, 66. 

(o) Hale, De Jure Maris, p. 3. 

(p) Phear on Rights of Water, p. 52 ; Callis on Sewers, p. 53. 

The Orown's right to coals under the sea-bed below low 

water mark is not passed by a Crown grant to get coals ^^ infra 
fluxum maris " {Lord Advocate v. Wemyss, [1900] A. C. 48). 

{q) Pi^oposition recognised as sound law. — It was stated by 
Erle, C. J., in Free Fishers of Whitstahle v. Gann, 11 C. B. (n.s.) 
387 ; 13 C. B. (n.s.) 853 ; 11 H. L. Cas. 192, that there was no 
rule of law which prevented the Crown from granting to the 
subject that which is vested in itself ; and that there were many 
passages in Hale which showed that a district or arm of the sea, 
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D. Public and private rivers and lakes.— At Oivil 
Law, a public river was a navigable and ever-flowing river, 
whicb, as regarded tbe use of the bed and banks, was 
vested in the public, but with respect to the soil, was 
vested in the owners of the adjoining lands, that is to say, 
in the riparian owners : so that the individual proprietor- 
ship was subject to the rights of the public in the river, 
namely, rights of towing and of mooring boats along 
and to, and of loading and unloading goods upon, the 
banks (r). 

By the Law of England, the rights of user in the 
public are more limited, the only recognized public rights 
being those of navigation and of fishing («). As re- 
gards the individual proprietorship of the river, the bed 
of a public navigable river does not, in general, belong to 
the proprietors of the banks, but the alveus or bed of 
public navigable rivers, so far as the tide ebbs and flows, 
is, as a general rule, vested in the Crown, subject, of 
course, to the recognized public rights of navigation and 
of fishing (t). The line of demarcation, between on the one 
hand the property of the Crown in the soil of the bed of a 
public navigable river and on the other hand the property 

or the soil of a navigable tidal river, might be vested in a subject ; 
and it was mo«t clearly for the interest of the subject that a grant 
should be made, e.g., for the sustenance of a profitable fishery. 

A case, regarded by some as holding the contrary, viz., Attorney- 
General V. Fanner or Far men, 2 Lev. 172 ; T. Ra3rm. 241, will 
be found, on a critical examination thereof, not to have been a 
decision at all on the point (Moore on the Foreshore, 3rd ed., 
pp. 417, 418). 

(;•) Instit. lib. ii. tit. 1, 4. 

(«) Ball V. Herbert, 3 T. R. 253 ; Badger v. South Yorkfthire 
Rail. Co., 1 E. & E. 347 ; Monmouth Canal Co. v. Hill, 4 H. & N. 
427 ; Hollis v. Goldfinch, 1 B. & C. 205. 

{£) Carter v. Murcott, 4 Burr. 2164 ; Rex v. Smith, 2 Doug. 441 ; 
Williams v. Wilcox, 8 A. & E. 333; Lyon v. Fishmongers' Co., 
L. E. 10 Ch. 679 ; 1 App. Cas. 662. 

By the law of Scotland the Crown is, as by English law, vested 
with the property in the bed of public navigable rivers, subject, of 
course, to the public rights (Lord Advocate v. Hamilton, 1 Macq. 
46). 
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of the riparian owners on each side of the stream, requires 
accordingly to be defined or determined. It, however, 
has been held, that the Crown's property extends to the 
line of the medium high tides throughout the year, and 
above that line, whether measured on the banks or up the 
stream, the Crown has no right to the soil, ialthough the 
river may continue navigable, but the property of the 
riparian owner begifts, and extends where the tide 
reacheth not, to the medium filum of the stream (m), — the 
public right "of navigation continuing throughout the river 
where it continues navigable, but the public right of 
fishing not extending above the flow and reflow of the 
tide (x). 

Where the Lands of two Riparian Owners are 
SEPARATED by a private, that is to say, tideless river, the line 
of demarcation between the two estates is presumed prima 
facie to coincide with the medium filum of the stream (y) ; 
or, in other words, the soil of the alveus (or bed) is not the 
common property of the two proprietors, but the share of 
each belongs to him in severalty ; so that if, from any 
cause, the course of the stream should be permanently 
diverted, the proprietors on either side of the old channel 
would have a right to use the soil of the alveus^ each of 
them up to what was the medium filum, aquce^ in the same 
way as they were entitled to the adjoining land (r). 

The presumption, may, however, be rebutted by 
evidence (a), and where a plaintiff asserted an exclusive 
right to the whole of the bed of a private river flowing 

(m) Middleton v. Pritchard, 3 Scam. (111.) 510 ; Hargrave, Law 
Tracts, pp. 9, 10. 

(x) Mui^hy V. Ryan, 2 Ir. Rep. C. L. 143. 

{y) Wright v. Howard, 1 Sim. & St. 203 ; Duhe of DevonMre v. 
Pattimon, 20 Q. B. D. 263 ; Michlethwait v. Newlay Bridge Co., 
33 Ch. D. 133. 

{z) Bickett V. Morris, L. R. 1 H. L. Sc. 47. 

(a) Janes v. Williams, 2 M. & W. 326. See also Bristow v. 
Corniican, 3 App. Cas. 641 ; Duke of Devonshire v. Pattinson, 
20 Q. B. D. 263 ; Micklethioait v. Newlay Bridge Co., 33 Ch. D. 
133. 



16 Public and Private Rivers and Lakes. 

between his land and the defendant's, acts of ownership 
exercised by the former on the bed and banks of the river 
on the defendant's side of the stream, but lower down 
than the defendant's land, and where it flowed between 
the plaintiff's land and a stranger's land, were admitted as 
evidence of the plaintiff's exclusive right to the whole 
bed. 

In accordance with the foregoing distinctions, a grant 
of land expressed to be bounded by a private river will be 
construed, in general, to carry the title of the grantee to 
the centre of the stream, unless the contrary be clearly 
expressed (h) ; and, on the other hand, where the Crown 
has granted land bordering on a public river below tide 
water, the grantee will only take down to the high-water 
mark. 

Grants by the Crown are also invariably construed most 
strongly against the grantee ; and no alienation as against 
the Crown will be presumed, beyond what is expressed (c), 
that is to say, nothing will pass in such a grant, unless 
the intention is manifest that it shall pass (d). 

American Rivers and Lakes. — The rule of the com- 
mon law of England which presumes the boundary line of 
two estates separated by a private (that is to say, tideless) 
navigable river to coincide with the medium filuin of the - 
stream, does not apply to the great rivers of America, or 
to the great fresh water lakes of that country : but the 
rule applicable to such great rivers and fresh water lakes, 
is that applicable to the sea and to rivers in which the 
tide ebbs and flows ; consequently a state grant of lands 
bounded by one of these great rivers or lakes will convey 
no interest to the grantee in the bed of the stream or 
lake, and the boundary of the owners of land abutting 

{h) 3 Kent, Comm., 10th ed., 560, 564 ; Angell on Watercourses, 
23 et seq. 

(c) The Ehebe, 5 Rob. A. R. 183 ; Lord v. Commissioners of 
Sydney, 12 Moo. P. C. C. 473. 

{d) Duke of Somerset v. Fogwell, 5 B. & C. 875. See also 
Feather v. The Queen, 6 B. & S. 283 ; 35 L. J. Q. B. 204. 
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on such rivers or lakes, extends no farther than the line 
at which the water usually stands when unaffected by 
disturbing causes (e). 

The rule, however, respecting lands bounded by arti- 
ficial lakes and ponds is different, for the boundary of the 
adjoining owners extends jt>Wm«/ac/^ to the middle line of 
the lake or pond, unless the pond has been so long kept 
up as to have acquired another well-defined boundary (/). 

In England and Scotland the soil of public navigable 
lakes does not belong to the Crown, but to the owners of 
the adjoining lands, subject to the public rights of navi- 
gation {g^ ; there being no case or book of authority to 
show that the Crown is of common right entitled to land 
covered by water, where the water is water forming a 
lake (A), though it has been suggested that the Crown, of 
common right, is entitled to the soil of the lakes (/). 

E. Whether the sea-shore is parochial. — The sea- 
shore may be parcel of a vill or parish, but primd facie and 
in general it is extra-parochial (Jc) ; and so also are arms 
of the sea, estuaries, and navigable rivers : therefore, 
where a navigable river divides two parishes, the 
boundary of each parish is presumed, until the con- 
trary be shown, to coincide with the line of the medium 
high tide on each bank ; and the bed of the river is con- 
sequently extra-parochial (I). This, however, is merely a 



(«) 4 Amer. and Eng. Encyc. of Law, 2nd ed., pp. 832 et seq.^ 
citing Indiana v. Milh, 11 Fed. Rep. 389 ; Chdmplain, etc. Rail. 
Co. V. Valentine, 19 Barb. (N.Y.) 491 ; Canal Commissioners v. People, 
5 Wend. (N.Y.) 423 ; Sloan v. Biemiller, 34 Ohio St. 492. 

(/) 4 Amer. & Eng. Encyc. of Law, 2nd ed., p. 836. 

(g) Bell's Principles of Laws of Scotland, § 651 ; AlacJcenzie v. 
Bankes, 3 App. Cas. 1324. 

(h) Bristow V. Cormican, 3 App. Ch. 641. 

(/) Marshall v. Ullesivater Navigation Co,, 3 B. & S. 732 ; 
32 L. J. Q. B. 139 ; L. R. 7 Q. B. 166. 

ik) R. V. Musson, 8 E. & B. 900 ; R. v. Gee, 1 E. & E. 1068. 

(Z) Trustees of the Duke of Bridgivater v. Bootle, 7 B. & S. 348 ; 
L. R. 2 Q. B. 4 ; M'Camion v. Sinclair, 2 E. & E. 53 ; Proprietors 
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prima facie presumption, and evidence may be produced 
to show that as a matter of fact the bed of the river 
belongs to both or exclusively to one of the adjoining 
parishes : Thus, a pier which rested on wooden piles 
fixed in the bed of a river between high and low water 
mark, was adjudged to be intra-piarochial, and liable 
accordingly to be rated to the relief of the poor (m) ; 
so, a wet dock constructed on a portion of land 
reclaimed from the ooze or bed of a navigable tidal 
river was adjudged to be intra-parochial, for, although 
the perambulations of the parish and of other parishes 
abutting on other portions of the reclaimed land seemed 
to show that the rights of those parishes extended only to 
high water mark, yet as it appeared that in each of the 
parishes considerable tracts which had been reclaimed 
from the ooze or bed of the river were rated to the 
poor rate, the presumption of the parochiality arising 
from payment of these rates was considered to out- 
weigh the contrary presumption arising from the peram- 
bulations (w). 

F. Offences on sea-shore and navigable riYers.— The 
shores of the sea and the beds of navigable rivers usque ad 
medium filum are part and parcel of the adjoining counties, 
to the intent that the justices may take cognizance of 
oifences committed thereon, whether the land was covered 
or not with water at the time the offences were 



of Waterloo Bridge v. Call^ 5 Jur. (n.s.) 1288 ; R. v. Latidulph, 
1 Moo. & R. 393. 

(m) M' Cannon v. Sinclair, 5 Jur. (n.s.) 1022 ; 28 L. J. M. C. 
247, in which case it was said by Lord Campbell : ** At nisi prius 
I shoul4 direct a jury to presume from the circumstances of this 
case that the land on which the pier is built was within the parish 
of Botherhithe. When the beaters of the boundaries go as near the 
extremities of the parish as the nature of the land will admit of, 
what more is necessary ? They assume that it is well known that 
the parish extends to the middle of the river ; . . . other neigh- 
bouring parishes on the Thames extend to the middle of the 
river.*' 

(n) Ipswich Dock Commissioners v. Overseers of St. Peter, 
Ipswich, 7 B. & S. 310. See also Perrott v. Bryint, 2 Y. & C. 61. 
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•committed (o). Moreover, it has been stated (jt?), 
with reference to the criminal jurisdiction of the courts 
•of this country that whatever of the sea lies within the 
body of a county (meaning the " Queen's chambers '') is 
within the jurisdiction of the common law ; and that 
whatever of the sea lieth not within the body of any 
county belonged formerly to the jurisdiction of the 
admiral, and now belongs to the courts to which the juris- 
•diction of the admiral has been transferred by statute ; 
and that in the estuaries or mouths of great rivers below 
the bridges, in the matter of murder and mayhem, the 
jurisdiction is the concurrent jurisdiction of the common 
law courts and of the Admiralty Court ; that on the shore 
of the outer sea the body of the county extends so far as 
the land is uncovered with water ; and that as regards the 
shore between high water mark and low water mark, the 
jurisdiction belonged to the admiral when that was covered 
with water, and to the common law courts when that was 
uncovered with water. And it has also been stated, with 
regard to the three mile zone or belt round the shores of 
England (commonly called the territorial waters), that, by 
international law incorporated by usage into the English 
law, the only jurisdiction, which prior to the Territorial 
Waters Jurisdiction Act, 1878 (q) could be exercised by 
the English courts over foreigners not commorant in 
England, related to the navigation, the revenue, the 
fisheries, and the question of neutrality ; and that there 
was neither usage or statute extending the English law 
generally to such foreigners in respect of offences com- 
mitted by them within the said zone or belt. However, 
by the Territorial Waters Jurisdiction Act, 1878 (r), this 

(o) Emhleton v. Brown, 6 Jur. (x.s.) 1298 ; 1 Russell on Crimea, 
153 (4th ed.). 

(p) The Queen v. Keyn, 2 Exch. Div. 63 — 239, in which case the 
•defendant, a foreigner, was held not within the jurisdiction of the 
Oentral Criminal Court, so as to enable that court to try him for 
the offence of manslaughter committed within the three mile zone. 

((/) 41 & 42 Vict. c. 73. 

(r) Ibid 

c 2 
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jurisdiction has now been conferred on the English courts^ 
as representing the old jurisdiction of the admiral, the 
statute being (/>?'o majori cautela) declaratory also and not 
merely enactive. 

G. Free and several fisheries. — According to the 
latest authorities, the right to a several fishery prima facie 
imports the ownership of the soil of the sea or river 
wherein the right of fishery is exercised (5), and this is 
so, whether the river be navigable, or neither public or 
navigable (^), This opinion, however, has been much 
dissented from ; various reasons having, by eminent 
authorities, been suggested in favour of the adoption of a 
different opinion (w). 

But the reasonings appear to depend for their cogency 
upon the assumption, that the fishery is incident to the 
ownership of the soil, — which assumption is by no means 
beyond question ; for it has been held that, where the 
Crown has at a date prior to Magna Charta granted lands 
together with a several fishery and the lands and fishery 
afterwards revert to the Crown, upon a forfeiture or 
otherwise and are re-granted to a subject, the fishery 
revives, not having been merged hy tlie union in tJie Crowns 

(«) Somerset v. Fogioell, 6 B. & C. 875 ; Holford v. Bailey^ 
8 Q. B. 1000 ; 13 Q. B. 427 ; Attorney -General v. Emerson, [1891] 
A. C. 649 ; Hanhin-y v. Je?tkms, [1901] 2 Ch. 401. 

(0 Hanbui-y v. Jenkins, [1901] 2 Ch. 401, 411. See also 
Foster v. Wright, L. R. 4 C. P. D. 438 ; Ecroyd v. Coidthard, 
[1897] 2 Ch. 554, 570. 

(?/) Marshall v. Ulleswater Steam Navigation Co., 3 B. & S. 732^ 
748 ; 6 B. & S. 570, in which case Cockburn, L.C.J., said : " It 
is admitted on all hands that a several fishery may exist indepen- 
dently of the ownership of the soil in the bed of the water. Why 
then should the grant of such a fishery be considered as carrying 
with it the property in the soil ? ... If the intention be to 
convey the soU, why not convey the land at once, leaving the 
fishery (which is the accessory) to follow ? Why grant the accessory 
that the principal may pass incidentally ? The greater is justly 
said to comprehend the less ; but this is to make the converse of 
the proposition hold good. A grant of land carries with it, as we 
all know, the mineral which may be below the surface ; but who- 
ever heard of a grant of the mineral carrying with it the general 
ownership .of the soil ? " 
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but being like a riglvt of warren (v). Again, it has been 
observed in a modern ease respecting a several fishery 
over portion of the foreshore, that a grant of the fore- 
shore between high and low water mark admittedly 
would not of itself convey the right to a several fishery 
over it ; and, on the other hand, a several fishery may be 
granted independently of the ownership of the soil ; but 
the possession of a right of several fishery is evidence of the 
ownership of the soil over which it is exercised (.r), and 
the ownership of a several fishery raises a presumption 
that the freehold is in the grantee of the several fishery (j/), 
although the presumption may be rebutted. 

In yet a more modern case (z)^ which was the case of a 
several fishery in portion of a navigJible but non-tidal 
river, it was said to be well settled, that if the right to a 
several fishery in a public navigable river be proved to 
exist, the owner of the fishery is to be presumed to be also 
the owner of the soil over which his fishery extends, unless 
tliere is evidence to tlw contrary^ but that the reasoning on 
which this presumption is based was not satisfactory. 

There can be no public right of fishing in non- 
tidal rivers, even where they are to some extent navigable 

iy) Novthumhevland (Duke of) v. Houghton, L. R. 5 Ex. 127, 
following Rogers v. Allen, 1 Camp. 310. 

(x) Att.'Gen, v. Emerson, [1891] A. C. 649. 

ly) Holford v. Bailey, 8 Q. B. 1000 ; 13 Q. B. 427. 

{z) Hindson v. Ashby, [1896] 2 Ch. 1, 10, 11, in which case, 
LiNDLEY, L.J., in the course of his judgment, said that the diflB- 
<julties involved in the presumption were ** very forcibly pointed 
out by CocKBUKN, C.J., in Marshall v. Ulleswater Steam Naiugation 
Co., 3 B. & S. 746 ; but the presumption is supported by Mr. Butler 
in his note to Coke upon Littleton (122 a) ; it has the great autho- 
rity also of Bay LEY, J., and of the other judges who decided the 
Duke of Somerset v. Fogicell, 5 B. & C. 875 ; and it was deliberately 
sanctioned by the Court of Queen's Bench, and by the Court of 
Exchequer Chamber, in Holford v. Bailey, 8 Q. B. 1000 ; 13 Q. B. 
426 ; it was also recognised as law, and was acted upon as such, by 
Cock BURN, C.J., himself, and by his colleagues, in Marshall v. 
Ullesicater Steam Navigation Co. y and, lastly, it was treated by the 
'House of Lords in Att.-Gen. v. Emerson, [1891] A. C. 649, as no 
' longer open to question." 
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rivers (a) ; the distinction being clear upon the whole 
current of the authorities in this country, and in Ireland^ 
that when a river is navigable and tidal, the public have a 
right to fish therein, as well as to navigate it ; but that 
when it is navigable, but not tidal, no such right to fish 
exists in the absence of any prescriptive right gained 
against the owner of the several fishery (b) : Thus, wher& 
an information had been laid against the appellant for 
unlawfully fishing in a river wherein the respondents had 
a private right of fishery, and it was proved that the river 
was navigable, and that at the place where the appellant 
fished the water was not salt, and that in ordinary tides it 
was unaffected by a tidal influence, but that upon the 
occasion of very high tides the rising of the salt water in 
the lower part of the river dammed back the fresh water, 
and caused it upon those occasions to rise and fall with 
the flow and ebb of the tide, it was held, that the river at 
the place in question could not be considered as tidal 
within the meaning of the rule of law, which gives the 
public a right to fish in navigable tidal rivers, and that 
therefore there was no claim of title set up sufficient to 
oust the justices' jurisdiction ; so, where a prescriptive 
right to a several oyster fishery in a navigable tidal river 
was proved to have been exercised from time immemorial 
by a borough corporation and its lessees, but with the 
alleged qualification that the free inhabitants of ancient 
tenements in the borough had, from time immemorial 
without interruption and claiming as of right, exercised 
the privilege of dredging for oysters in the locus in quOy 
from the 2nd of Februar}' to Easter Eve in each year, and 
of catching and carrying away the same, without stint, for 
sale and otherwise, it was held, that the claim of the free 

(a) Pea ire v. St'otcher, 9 Q. B. D. 162. See also Min-phy v. 
Rymt, > It. C. L. R. 143 ; BhnnfieUl v. Mhigton, 8 Ir. C. L. R. 68 ; 
R. V. Btirraw, 34 J. P. 53 ; Smith v. Aiidretra, [1891] 2 Ch. 678 ; 
BhftMt V. Layard, [1891] 2 Ch. 681 n. 

(b) Reece v, Miller, 8 Q. B. D, 626. See also Hargreares v^ 
DiddoniR, L. R. 10 Q. B. 582, citing Hudm}i v. Macme, 4 B. & S. 
585. 
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inhabitants loas not to a profit a prendre in alieno solo : and 
that a lawful origin for the usage ought to be presumed if 
reasonably possible ; and that the presumption which ought 
to be drawn, as reasonable in law and probable in fact, was 
that the original grant to the corporation had been made 
subject to, — and that the right of the grantee corporation 
still continued subject to, — ^^a trust or condition in favour of 
the free inhabitants of ancient tenements in the borough in 
accordance with the usage ; and that being so, it was no 
objection to the right claimed by the free inhabitants, that 
the privilege tended to the destruction of the fishery, and, 
if continued, would be destructive of it (c). 

Again, it has been held that a several fishery in a tidal 
river, tlie waters of which had permanently receded from 
their old channel, could not be followed from the old to 
the new channel (d). Yet where the river is not dried up 
but insensibly shifts its course, the fishery follows the new 
course : Thus, where it appeared (e) that the plaintiff was 
lord of a certain manor, and that the grant of such manor 
comprised the right of fishery in all the waters thereof, 
and, consequently in a river running through the manor ; 
and that some land of the manor lying near to, but not 
adjoining the river, had been enfranchised, and had 
become the property of the defendant ; and that the river 
gradually and insensibly wore away the bank or strip of 
land lying between the defendant's land and the river, 
and eventually encroached upon the defendant's land, the 
court held, that the plaintiff's several fishery gave him, — 
continued to him, — the exclusive right of fishery over the 
whole bed of the river, notwithstanding the gradual devia- 
tion of the stream on to the defendant's land ; and that 
the defendant was accordingly liable, as for a trespass, for 
fishing in the river opposite his own land. 



(c) Saltash v. Goodman, 5 C. P. D. 431 ; 7 Q. B. D. 106 ; 7 App. 
Cas. 633. 

{d) Carlisle v. Graham, L. R. 4 Ex. 361. 
(e) Foster v. Wright, 4 C. P. D. 438. 
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When a private river runs between two manors, 
AND IS THE BOUNDARY between them, each lord has prima 
facie a moiety of the river and fishery (/) ; and so where a 
private river is the boundary line between two estates, the 
right of fishery is primd facie in the adjoining proprietors, 
as owners of the soil or bed of the river ; and it extends, 
in general, up to the medium jilum aquce{g). The right of 
fishery in the adjoining proprietor extends, of course, only 
along the length of his own boundary next to the river, 
and not in general beyond (A). At the same time the 
river bed, — and with it, the fishery, — may, as we have 
seen, belong to some third party, and not to either of the 
adjoining owners (J). 

H. Alluvion and dereliction.— If an island rises in 
THE SEA, it belongs to the sovereign by the law of England, 
although, by the civil law it belonged to the first occupant ; 
and if an island be formed in the tidal part of a navigable 
river, our law also gives it to the sovereign, although the 
<jivil law gave it to the owners of the lands on each side. 

If an island rises in an unnavigable stream, or in 
the non-tidal part of a navigable stream, it belongs both by 
the civil law and by the English law to the adjoining 
proprietors ; and if the medium filutn of the stream bisects 
the island equally, each proprietor will take an equal 
share. On the other hand, if the medium filum of the 
stream bisects the island unequally, the larger share of it 
will belong to him to whose land it is nearest ; and if the 
island should arise, not in the middle, but entirely on one 
side of the stream, the whole of the island will belong to 
the owner of the land on that side (k). 

The proprietors of islands, separated by a river 
WHICH DOES NOT EBB AND FLOW, OWN respectively to 

(/) Davis' Rep. 155 ; Tilhuvy v. Silva, 45 Ch. D. 98. 

{g) Carter v. Murcot, 4 Burr. 2162. 

(h) Ogston v. StexrAirt, [1896] A. C. 120. 

(0 Hiuchon V. Ashhy, [1896] 1 Ch. 78 ; 2 Ch. 1. 

(^•) 3 Kent, Comm. 428 ; Angell on Watercourses, 42, 49. 



Alluvion and Dereliction. 25 

the centre of the stream, unless the language of the grants 
under which they hold the islands clearly calls for a 
different construction (/) ; and, if a watercourse divides 
itself and encircles a field and thereby forms an island, 
the property of the field is not altered, but continues in 
him to whom it belonged before (m). 

By alluvion is meant the gradual accumulation of 
alluvial deposit upon the banks of a river or upon the 
shores of the sea and it occurs when the accretion is made 
so gradually and imperceptibly that no one can perceive 
how much is added at any one moment of time (n). 

Dereliction, on the other hand, is where from the 
sudden recession of the water, the land is left dry. 

To some extent alluvion or dereuction may 
affect the ownership of the sea-bed and sea-shore, or of 
the bed or banks of a stream ; and the law is well settled, 
that derelict land will not go to the adjoining owner but 
will retain its former ownership (o), while land gained 
from a navigable or other river or from the sea by alluvion 
goes to the owner of the adjoining lands, though the right 
to the shifted sea-shore, of course, remains in the Crown, 
or in the grantee of the foreshore, subject to the public 
user {p) ; but, although the quantity of the land gained 

(0 The People v. The Canal Appraisem, 13 Wend. (N.Y.) 355. 

{m) Angell on Watercourses, 50. 

(w) Instit. bk. ii. tit. 1, 20 ; R, v. Yai borough, 3 B. & C. 91 ; 
5 Bing. 163 ; 2 Bligh (n.s.) 147 ; 1 Dow. & C. 178. 

(o) Hall on the Sea, 128 ; R, v. Yavhorough, 3 B. & C. 91 ; 
5 Bing. 163 ; 2 Bligh (n.s.) 147 ; 1 Dow. & C. 178. 

O) The law is stated by Blackstone in the following 
terms : " As to lands gained from the sea, either by alluvion, — by 
the washing up of sand and earth, so as in time to make terra 
fir ma ; or by dereliction, — as when the sea shrinks back below the 
usual water mark ; in these cases the law is held to be, that if this 
gain be by" little and little, by small and imperceptible degrees, it 
shall go to the owner of the land adjoining. For de inlnimis non 
curat lex; and, besides, these owners being often losers by the 
breaking in of the sea, or at charges to keep it out, this possible 
^ain is, therefore, a reciprocal consideration for such possible charge 
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from the sea may eventually be very great, the Crown 
will not be entitled to it, if it was added insensibly and by 
slow degrees (/y). 

The principle, however, by which alluvions or 
IMPERCEPTIBLE ACCRETIONS are given to the owner of the 
lands adjoining, does not apply where the original boundary 
line can be clearly made out by marks, maps, evidence of 
witnesses, or by any other means. In such case, no reason 
can be assigned why, as regards the sea-bed or sea-shore 
or the bed of a public navigable river, the Crown should 
be deprived of its property ; or why, as regards the bed 
of a private river, the owner should lose his property 
therein ; for the reason which underlies the title by alluvio 
being excluded, that title itself also is excluded, upon the 
maxim cessante ratione le(jis^ cessat et ipsa lex (r). 

or loss ; but if the alluvion or dereliction be sudden and consider- 
able, in this case it belongs to the king : for as the king is lord of 
the sea, and so is owner of the soil while it is covered with the 
water, it is but reasonable he should have the soil when the water 
has left it dry " (2 Bl. Com. 262). See also Doe v. East India Co.y 
10 Moo. P. C. C. 140 ; Attormy-Geueral v. Chambers, 4 De G. 
M. & G. 55 ; 18 Jur. 779 ; 23 L. J. Ch. 662. 

(5) R, v. Lord Yarborough, 3 B. & C. 106; 2 Bligh (x.s.) 147 ; 
5 Bing. 163 ; 1 Dow. & C. 178. 

(r) In Attorney-General v. Chambers, 4 De G. M. & G. 71, it was 
said by Lord Chelmsford that Lord Hale clearly limited the law 
of '•'' gradual accretions to the cases where the boundaries of the 
sea-shore and adjoining land are so undistinguishable that it is 
impossible to discover the slow and gradual changes which are 
from time to time accruing ; and when at the end of a long period 
it is evident that there has been a considerable gain from the 
shore, yet the exact amount of it, from the want of some mark of 
the original boundary line, cannot be determined. But where the 
limits are clear and defined, and the exact space between these 
limits and the new high water line can be clearly shown, although 
from day to day, or even from week to week, the progress of the 
accretion is not discernible, why should a rule be applied which is 
grounded upon a reason which has no existence in the particular 
case ?" citing Hale, De Jure Maris, pp. 14, 28. 

By the rule of the Boman civil law, the boundaries of the 
agri limitati and assignati whose limits were fixed, either by artificial 
boundary marks or by specific admeasurements, were not altered 
by alluvion ; but the boundaries of the agri arcifinahs, whose 
limits were not so fixed, but which were bounded by natural monu- 
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Equally applicable to the case of accretions 
ARISING FROM ARTIFICIAL, OF partly froiii natural and partly 
from artificial causes, are the rules above stated with respect 
to accretions arising from natural causes, so long as the 
party creating the alluvion has merely exercised the lawful 
rights of property, and has not abused those rights with 
the sole or express view of causing an addition to his own 
property (s). Accordingly, if manufacturing or mining 
operations upon lands bordering on the sea or upon a public 
or private river cause a gradual silting up of rubbish, either 
upon the lands where the manufactories or mines are 
situated or upon the neighbouring property, the materials 
thus accumulated would be subject to the ordinary rule 
relating to alluvion, just as if they had been deposited by 
purely natural causes (t) : but, where the effect of these 
operations is to produce, not a slow and gradual, but a great 
and sudden acquisition of additional land to any proprietor, 
the rule relating to derelictions would apply and the 
property so gained would retain its former ownership, 
thus, the grantee of land adjacent to and described in the 
grant as bounded by, a public river, has no right of 
property in a large tract of ground afterwards gained from 
the channel of the river by the operations of the grantors, 
who are trustees for improving the navigation of the 
river (w). 

Gradual accretions assume the quality of the 
LAND to which they have attached themselves. If the 
lord of a manor is entitled to such land as part of his 

ments, such as rivers and mountains, were liable to be altered by 
allurio (Cumin's Manual, 85). See also Stewart v. GreettocJc Harbour 
Trustees^ 4 Scotch Sess. Cas. (3rd ser.) 283. 

(«) Attorney -General v. Chambers^ 4 De G. M. & G. 68, 69 ; 
Smart v. Dundee, 8 Bro. P. C. 119. 

(0 Doe d. Seebkristo v. East India Co., 10 Moo. P. C. C. 140 ; 
Waterloo Bridge Proprietora v. 6'«//, 5 Jur. (x.s.) 1288 ; 1 E. 
& E. 215 ; 29 L. J. Q. B. 10 ; Adams v. Frothingham, 3 Mass. 
352. 

(«) Todd V. JJmdoj), 2 Rob. Sc. App., 353. See also Smart 
V. Dnndee, 8 Bro. P. C. 119. 
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demesne, the accretions will become his absolutely ; if he 
is only entitled thereto subject to a copyholder's interest, 
then the accretions also will be his, subject to such interest ; 
and, if the land is part of the waste of the manor, the lord's 
right to the increase will be subject to the rights of the 
tenants for commonage, &c., in the waste (.!•)• 

Assuming that the title to some districtus maris has been 
acquired by express grant or by prescription, and after- 
wards land is derelicted there, within the known metes 
and bounds of such districtus maris, such land will become 
part of and belong to the owner of the districtus maris (y). 
In exceptional cases also, a local custom, or what appears 
to be a local custom, may entitle the lord of a manor to 
derelict lands, notwithstanding that the general rule is 
that custom cannot give a title to land (z) : Thus, it was 
said to be a reasonable custom for the lords of certain 
manors to have derelict lands, on the ground that if the 
sea washed away the lands of the subject he could have 
no recompense, unless he was held entitled to what he so 
regained from the sea (a) ; again, by what has been 
called the custom of the country, the medium Jilum of the 
river Severn is the common boundary of the manors on 
either side of that river ; and therefore the Crown will 
not be entitled to derelicted land in that river, notwith- 
standing that it is an arm of the sea in which the tide 
regularly flows and reflows (6). But in all these excep- 
tional cases, it will be found, on a critical examination of 
them, that the apparent title by custom, was in fact a title 
by long possession or adverse user (c), where it was not 
by express grant. 



(x) Hall on the Sea, 127 ; Tilhiwy v. Silva, 45 Ch. D. 98, 63 
L. T. 141. 

iy) 6 Bacoirs Abiidg. tit. " Prerogative,'* 400 ; Hale, De Jure 
Maris, c. 4. 6. 
{z) 1 Keb. 301. 

(a) Attoniey-General v. Turner, 2 Mod. 107. 
(6) Hale, De Jure Maris, p. 35. 
(c) See Moore on the Foreshore, pp. 779, 780. 
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If the Water in a Navigable Lake in America 
recede gradually and insensibly, the land gained belongs 
by the law of that country to the adjacent riparian owners ; 
secus^ if the dereliction be sudden ; for in the latter case 
the increase belongs to the state (d). 

Encroachments by Water upon Land. — The prin- 
ciples which have been considered with respect to 
encroachments by the land upon the water apply also to 
the converse case of encroachments by the water upon the 
land. Therefore, if the sea rises gradually and imper- 
ceptibly, the proprietors whose lands are submerged have 
no remedy against the Crown, whose property will con- 
sequently extend as far as the new high-water mark (e) ; 
but, if the encroachment of the water is sudden and 
violent, no change of property takes place, and therefore, 
as well during the inundation as also afterwards, upon the 
recession of the water, every owner will retain and take 
again his land if its boundaries are distinguishable (/). 

It follows, that if a public navigable river slowly and 
imperceptibly changes its course, the boundaries of the 
property adjoining the banks will gradually shift with the 
altered channel ; but that if the change be sudden, no 
alteration of the boundaries will take place. 

If a public navigable river suddenly forsakes its natural 
channel and flows in another bed, the old bed will by the 
law of England continue to be the property of the Crown, 
or of other the previous owner, and this is upon the same 
principle as that applicable to land suddenly derelicted by 
the sea ; but by the civil law, the old bed will in such 
case belong to the owners of the land on each side (^), for 
the simple reason that by the civil law, as already stated, 
the ownership of the bed of such a river is already in the 
riparian proprietors. 

(d) Murray v. Sermon^ 1 Hawks. N, C. 56. 
(«) In re The Hull and Selhj Bail, Co,, 5 M. & W. 327. 
(/) Schultes, 122 ; Instit. lib. ii. tit. 1, 24 ; Co. Litt. 47, n. 
(g) Sandars, Instit. lib. ii. tit. 1, 23. 



30 Alluvion and Dereliction. 

According to the civil law, the new bed follows the 
condition of the river, and the use of it becomes public, 
while the property in the soil remains in the former 
owners (A) ; so, by the law of England, the ownership of 
the new bed is not altered, but remains in the former 
owners, subject to the public user. 

Should the river afterwards resume its own channel, the 
civil law assigns the new bed now become derelict to the 
owners of the adjacent lands, these being in fact the former 
owners («) ; and by the law of England, also, there can be 
no doubt that the ownership of the new bed now become 
derelict remains in those to whom it belonged before any 
change in the river took place (^)- 

And, if a private stream which is the boundary between 
the lands of two proprietors gradually and imperceptibly 
changes its course, the proprietor whose ground is 
encroached upon can claim nothing from his opposite 
neighbour, but the boundary line between them will shift 
with the gradual change of the river. If, however, the 
course of the river is diverted by some sudden catastrophe, 
no change of property will take place, and the medium 
filum of the old river will continue to mark the limits of 
the two estates (Z). 

By the civil law, a piece of land torn by the violence of 
a stream from one man's land and catried over to the land 
of another, remains the property of its former owner, — if 
and so long as it can be detached from its resting-place. But 
if the piece of land so carried over is allowed to remain for 
so long a time that it unites with the neighbouring soil, 
and the trees which it swept away with it take root in the 
latter soil, it will be lost to its former owner, and will 
become, by title of avulsion, the property of him to whose 

(h) Sandars, Instit. lib. ii. tit. 1, 22. 

(i) Sandars, Instit. lib. ii. tit. 1, 23 ; Colquhoun's Summary, § 982. 
(k) Hale, De Jnre Maris, 5, 6, 11, 13, 16, 37. 
(Z) 2 Bl. Com. 262 ; Schultes, 121 ; Ford v. Lacey, 7 Jur. 
(N.S.) 684 ; 7 H. & N. 151 ; 30 L. J. Ex. 352. 
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land it has been carried (m), — a principle of acquisition, 
which seems also applicable to the English law, but the 
case does not appear to have arisen, and is not likely to 
arise. 

I. Encroachments on sea-shore and obstructions in 
public rivers. — At civil law, an interdictum utile in the 
nature of an injunction in equity would lie at the suit of 
the party injured against any one who projected a mole 
into the sea ; but, if no one sustained any special damage 
therefrom, the injunction would not lie (n). 

By the law of Scotland, the owner of property adjoin- 
ing the sea may prevent the encroachments of the sea by 
artificial operations ; and for this purpose, he may even 
encroach upon the sea, — although some doubt has been 
thrown upon the accuracy of this latter statement (o). 

By the law of England, an adjoining proprietor must 
not make any encroachment on the sea (p) ; should he so 
do, the encroachment may be ordered to be seized into the 
king's hands (g). When the encroachment is on a portion 
of the foreshore, or on any distr ictus maris ^ belonging to 
a private individual, as the Crown-grantee thereof, the 
encroachment is as illegal as if the foreshore or sea-bed 
had remained in the Crown, — the remedy only for the 
injury being different. On the other hand, every land- 
owner whose land is exposed to inroads of the sea has a 
right to protect himself against such inroads by embanking 
on his own lands against the sea (r), and if an embank- 
ment, which is lawfully made on a man's own land, should 
cause a silting up of sand and mud whereby soil is 

(//i) Instit. lib. 11. tit. 1, 21. 

(m) Dig. 43, 8, 3. 

(o) Smith V. Stair, 6 Beirs App. Cas. 487 ; BelFs Comment- 
aries, 723. 

(p) Hale, De Jure Maris, 85 ; Snmrt v. Duttdee, 3 Bro. P. C. 
119. 

(q) Moore on the Sea-shore, pp. 263 — 267. 

(/•) R, V. Pagham ConimimonerSy 8 B. & C. 355 ; 2 M. & B. 468. 
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gradually gained from the sea, the owner of the embank- 
ment would be entitled to this increase upon the principles 
of alluvion and dereliction respectively {s). 

But, although a man may embank on his own property 
against the inroads of the sea, — irrespectively of any 
damage to the opposite proprietors, if any ; in the case of 
embankments by the side of a river, whether public or 
private, a riparian owner who embanks against the river, 
must take care that in so doing he does not 
injure the property of the adjoining or opposite pro- 
prietor (t). 

No building or erection may, in general, be set up in the 
alveus of a river, whether it is a public navigable or a 
private river (u) ; and therefore any encroachment upon 
the alveus of a river may be complained of by an adjacent 
or opposite proprietor, without the necessity of proving 
that special damage has been sustained, or is likely to be 
sustained, by him from that cause (x) : for, when it is said 
that proprietors along the banks of a private river are 
entitled to the bed of the stream, usque ad medium jilum, 
it does not by any means follow, that their property in 
such bed is capable of being used in the ordinary way in 
which land otherwise circumstanced may be used ; but the 
bed must be so used as not to affect the interests of the other 
riparian proprietors, thus, not only is it illegal to divert or 
diminish the stream itself, but the course of the stream must 



(«) Attoniey-General v. Chambers, 4 De G. M. & G. 68, 70 ; 18 
Jur. 779 ; 23 L. J. Ch. 662. See supra, p. 25. 

(0 Menzies v. Breadulhane, 3 Bligh (n.s.) 414 ; R. v. Traffordy 
1 B. & Ad. 880 ; 8 Bing. 204. 

(w) Attorney 'General v. Lonsdale, L. B. 7 Eq. 377 ; 38 L. J, 
Ch. 335 ; Brownlow v. Metropolitan Board of Works, 16 
C. B. (N.S.) 5.46 ; 12 W. B. 871 ; 33 L. J. C. P. 233 ; Cracknell v. 
Thetford, L. B. 4 C. P. 629 ; 38 L. J. C. P. 353. 

(.r) Wishart v. Wyllie, 1 Macq. 389; Pixley v. Clark, 
8 Tiffany, N. Y. App. 520 ; 32 Barb. (N.Y.) 268 ; Brown v. 
Giigy, 2 Moo. P. C. C. (n.s.) 341 ; 10 Jur. (n.s.) 525 ; 10 L. T. 
45; 12 W. B. 492; Attoniey-General v. Lonsdale, L. B. 7 Eq. 
377. 
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not be interfered with in any way which might possibly 
occasion future damage thereto {y). 

Where, however, the owners on both sides of a public 
navigable river were erecting on their land, which lay 
above where the tide reached, a bridge over the stream, 
resting upon piers sunk in the alveus^ an action against 
them was dismissed, because the bridge did not in fact 
interfere with or obstruct the navigation either as thereto- 
fore exercised, or as capable of being exercised thereafter, 
although the Court were agreed that the plaintiffs had no 
right to execute any works which would interfere with or 
obstruct the navigjation of the stream, or the free use of 
the towing-path as incidental to such navigation (z) ; and 
it was stated to be well settled that, except at the instance 
of a person, including the Crown, whose property is 
injured, or at the instance of the Crown in respect of an 
injury to a public right, there is no power to prevent a 
man making an erection on his own land, though covered 
with water, merely on a speculation that some change 
might occur that would render that piece of land, though 
oot now part of a water-way, at some future period avail- 
able as part of a water-way ; and that riparian proprietors 
owning the bed of a stream in severalty usqy£ ad medium 
filum aqucB are as much at liberty to build on the bed of 
the river, if thereby they occasion no obstruction, as they 
would be to build on an island in the stream which might 
at some future period be swept away. 

Again, where an information and bill had been filed by 
the plaintiff, a riparian proprietor on a tidal navigable 
river, to restrain the defendant, an opposite riparian pro- 
prietor, from constructing a jetty in the alveus of the river, 
so as to injure the plaintiff's property and interfere with 
the navigation, it was held that a riparian owner had no 
greater right to use the alveus oi a tidal than of a non-tidal 

(y) Bichett V. Morris, L. R. 1 H. L. 47; 12 Jur. (n.s.) 
803 ; 14 L. T. 825. See also Attorney-General v. Teny, L. R. 
9 Ch. 423 ; 30 L. T. 215 ; 22 W. R. 395. 

(z) Orr-Ewing v. Colquho^in, 2 App. Cas. 838. 
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river ; and that, although the plaintiff had proved no 
serious injury to his property, he was entitled to an 
injunction (a). So, a grantee of the Crown or the Crown 
itself is not authorized to erect buildings, between high 
and low water, that may impede the navigation of the 
river (b) ; though an indictment for erecting buildings 
between high and low water will not be sustained where 
the erection is found not to be a nuisance (c). 

A navigable river being a public highway, navigable by 
the public at large in a reasonable manner and for a 
reasonable purpose, a riparian owner has the right to moor 
a vessel of ordinary size alongside the bank, or on a wharf 
belonging to him there, for the purpose of loading or 
unloading at reasonable times and for a reasonable time : 
and this is so, even though the vessel should overlap 
another's bank, or his wharf there ; at the same time, a 
person must not in such case keep his vessel moored at 
the wharf for an unreasonably long time, or so as to inter- 
fere with the neighbouring premises, or with the free 
access thereto from the river, and, if such neighbouring 
premises are used as a dock or as a wharf, with the free 
access to, entrance into, or exit from, such dock or 
wharf (d). 

Moreover, it has been held that, although by the Thames 
Conservancy Act, 1857 (e)^ the conservators may license 
a riparian proprietor to make an embankment in front of 
his own land abutting on the river, that licence goes only 
to exclude any question of interfering with the public right 
of navigation, and does not authorise the licensee to 
embank in front of his own land so as injuriously to affect 

(a) Attorney-General v. Lonsdale, L. R. 7 Eq. 377 ; 38 L. J. 
Ch. 335. 

(6) Attorney- General v. Burrldge, 10 Price, 350. See also 
Attorney 'General v. Parmeter, 10 Price, 378. 

(c) R,\.Betts, 16 Q. B. 1022 ; 4 Cox C. C. 211 ; 19L. J.Q. B. 
501. 

(d) Original Hartlepool Collieries Co. v. Gihh, 5 Ch. D. 713 ; 
46 L. J. 311; 36L. T. 433. 

(6) 20 & 21 Vict. c. cxlvii. 



Encroachments on Sea-shore. 35 

the land of another riparian proprietor (/), who may have 
a private and peculiar and even an exclusive right of 
access to particular land on the bank in addition to the 
public right of access (ff). 

Any encroachment upon the Crown, whether upon part 
of the demesne lands of the Crown, or upon the public 
highway, public rivers, harbours, or common streets, is a 
purpresture (A) ; and the remedy for such a purpresture 
used to be either by information of intrusion at common 
law, or by information in equity at the suit of the Attorney- 
General ; and the remedy in such case is now simply by 
action in the nature of these old informations. The 
judgment on an information of intrusion at common law, 
was for the abatement of the erection complained of, 
whether it was a nuisance or not (i), but, in equity, in 
cases where the rights of the Crown alone were invaded, 
the judgment usually directed an inquiry, whether it was 
more beneficial for the Crown to abate the purpresture, or 
to suffer it to remain and to have the profits arising from 
it accounted for as part of the royal revenue (k). Such 
an inquiry would not, however, be proper if the purpres- 
ture was also a public nuisance (Z), for the Crown cannot 
of itself authorise the continuance of a public nuisance, or 
be a party to the maintenance thereof, which is punishable 
by indictment. 

(/) Lyon V, FUhnioHgers' Co,, L. B. 10 Ch. 679 ; 1 App. Cas. 662. 

{g) Lee Conservancy Board v. Button, 12 Ch. D. 383 ; River 
Lee Navigation v. Button, L. R. 6 App. Cas. 685 ; 41 L. T. 481. 

(h) 2 Co. Instit. 38, 272 ; Glanville by Beames, B. 9, c. 11. 

(/) Eden on Injunctions, 223. 

(h) Mitford, Eq. Pig. 145 ; Attorney - General v. Richards, 
"2 Anstr. 606. 

(J) Attorney 'General v. Richards, 2 Anstr. 606. 

An indictment lies to abate all public nuisances, and the 

continuance of the evil may be restrained by injunction {Attorney- 
General v. Johnson, 2 Wils. Ch. 87 ; Attorney-General v. Burridge, 
10 Price, 350 ; Attorney-General v. Parmeter, 10 Price, 378 ; 
R. V. Grosvenor, 2 Stark. 511; Attorney - General v. Earl of 
LonsdaU, L. B. 7 Eq. 377 ; 38 L. J. Ch. 335). 

D 2 
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Where the Crown seeks to recover an alleged encroach- 
ment on the sea-shore, the defendant may either dispute or 
admit the Crown's title to the actual existing foreshore,, 
that is, to the land lying between the actual present high 
and low water marks. And if that title be disputed the 
Court will usually direct an issue to try it before proceed- 
ing to ascertain the ancient foreshore, or how far the 
ancient high water mark extended inland ; and upon the 
trial of the issue as to title, the defendant will be taken to 
have admitted that the soil on which the alleged encroach- 
ment has been made is part of the foreshore, and so will, 
in effect, have proved the case of the Crown in the event 
of his afterwards failing to satisfy a jury that a grant of 
the foreshore ought to be presumed (m). But if the 
defendant admits the title of the Crown to the actual 
existing foreshore, that is, to the land lying between the 
actual present high and low water marks, an inquiry as to 
what is the boundary of the foreshore will at once be 
directed, in which case the burden of showing that the 
high water mark in former times extended further inland 
than at present is upon the Crown (n). 

It is no defence to an indictment for a nuisance in a 
navigable river that, although the work hinders naviga- 
tion, it is advantageous in other respects to the public (o) ; 
but no indictment would lie for a nuisance in a public 
river, where the injury to the navigation was only slight 
and of rare occurrence (p). 

The owner of a vessel that has sunk by unavoidable 
accident in a navigable river is not liable to an indictment 

(m) A ttoi^ey 'General v. ChamberJaine^ 4 K. & J. 292. 

(w) Attoniey-General v. Chamberlalne^ 4 K. & J. 292. See also 
Attorney 'General v. Rees^ 4 De G. & J. 55. 

(o) R. V. Ward, 4 A. & E. 384 ; Attorney-General v. Terry, L. R. 
9 Ch. 423 ; 30 L. T. 215 ; 22 W. R. 395 ; disapproving R, v. 
Rimell, 4 B. & C. 566. 

(p) R, V. Tindall, 6 A. & E. 143 ; 1 N. & P. 719 ; Hai^ison v. 
Southwarh and Vauxhall Water Company, 2 Ch. 409 ; United 
Alkali Company v. Simpson, 2 Q. B. 116 ; Gaimt v. Fynney, L. R. 
8 Ch. 8 ; 42 L. J. Ch. 122 ; 27 L. T. 519 ; 21 W. R. 129. 
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for not removing the wreck, but it is his duty to use every 
reasonable means to prevent it causing injury to other 
vessels by their coming into collision with it, so long as 
he continues to have the possession, or to retain the 
ownership, of the wreck : his obligation in that regard, 
however, is released on an abandonment by him of the 
wreck {q). 

Where a private individual sustains special damage from 
an obstruction or other nuisance in a public river or on the 
shore, he may, in general, sue the oflfender either at law or 
in equity, and obtain an injunction to restrain the con- 
tinuance of the obstruction or nuisance (r), in addition to 
recovering the special damage. The remedy by action, 
however, is not in all cases available, for under certain 
circumstances the proper remedy is the prerogative writ 
of mandamus : Thus, where the plaintiffs barge, while 
navigating a part of an ancient navigable river, struck 
upon one of several submerged piles, and was injured, and 
the defendant was a conservancy board consisting of 
unpaid trustees appointed in aid of the common law right 
of navigating an ancient highway and on behalf of the 
public, it appeared by the Board's Acts that the duty 
of removing obstructions in the river was left to the 
discretion of the board, and it was held that no action 
lay, but that a mundamus to the board to remove the 
obstruction was the. proper remedy when it was plain 
that the duty of removing obstructions in the river was 
left to the discretion of the board under statutory pro- 
vision (5). 

(q) R. V. Watts^ 2 Esp. 675 ; Harmoml v. Fearaou, 1 Camp. 515 ; 
Broicn v. Mallett, 5 C. B. 599 ; 17 L. J. C. P. 227 ; 12 Jur. 204 ; 
White V. Crisp, 10 Exch. 312 ; 2 C. L. R. 1215 ; 23 L. J. Exch. 
317 ; Hancock v. York Bail. Co., 10 C. B. 348. 

(/•) Attoimey-General v. Lonsdale, L. B. 7 Eq. 377 ; 38 L. J. Ch. 
335 ; Edlestone v. Crossley, 18 L. T. (n.8.) 15 ; Norhury v. Kitchen^ 
18 L. T. (N.S.) 501. 

(«) Forbes v. Lee Conservancy Board, 4 Exch. Div. 116 ; 48 L, J. 
Exch. 402 ; 27 W. R. 688. See also Attorney-General v. Great 
Eastern Rail Co., L. B. 6 Ch. 572 ; 19 W. B. 788. 
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There may also be Obstructions in the Sea or in 
Navigable Tidal Rivers that are Legalised by- 
statute ; in other words, purprestures are sometimes sanc- 
tioned by Act of Parliament : Thus, weirs in rivers are 
legal, where they have been erected before the reign of 
Edward I., according to the well-known provision of 
Magna Charta (t) ; so weirs in the sea may, semble, be 
erected, under a licence from the Crown, after an inquiry 
ad quod damnum (u) ; again, lines of railway may, where 
the provisions of the Railways Clauses Consolidation 
Act, 1845 (.r), are complied with, be carried across 
navigable tidal rivers, or may be constructed on 
and along the sea-shore, or on and along the 
tidal shore of navigable rivers ; and may be carried across 
private rivers, — and the courses of private rivers may even 
be altered in the construction of the railway ; and River 
Conservancy Boards, Harbour Boards, and the like, are 
respectively authorised by statute to interfere variously 
with the sea-shore and with the banks of navigable tidal 
rivers {y). 

(0 25 Edw. 3, c. 4 ; WilliamH v. Wilcox. 8 A. & E. 314 ; 3 N. 
& P. 606 ; 1 W. W. & H. 477 ; Neill v. Did-e of Deromhire, 
8 App. Cas. 135 ; 31 W. B. 622. 

(?/) Moore on the Sea-shore, pp. 104, 105. 

(.r) 8 & 9 Vict. c. 20. 

{y) River Conservancy Boards are, in general, constituted for the 
protection of navigation and of fisheries only ; and they have not, 
in general, any right to the soil or bed or banks of the river vested 
in them {Lee Comervanvy Board v. Button, 12 Ch. D. 383 ; Rirer 
Lee Navigation v. Button, L. K. 6 App. Cas. 685) ; but the bed 
of the river Thames is vested for certain purposes in the Thames- 
Conservancy {Thames Conservators v. Victoria Station Rail. Co., 
L. B. 4 C. P. 59 ; Thames Conservancy v. London Port Sanitaty^ 
Authority, L. R. 1 Q. B. 647), under and by virtue of the statutes 
20 & 21 Vict. c. cxlvii., commonly called the Thames Conservancy 
Act, 1857, and 57 & 58 Vict. c. clxxx\'ii., commonly called the 
Thames Conservancy Act, 1894, upon trust for the Crown as to 
one-third of the profits, and upon trust to apply the other two- 
thirds of such profits towards the conservation of the river, and 
in protection of the navigation and fishing {Pearce v. Bunting, 
L. R. 2 Q. B. 360) ; and the bed of the river Severn is stated to 
have been at one time parcel of the great manor of Berkeley 
(Moore on the Sea-shore, pp. 166, 167), but that the lords of the 
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J. Sea-walls and rlTer embankments. — Preservation 
OF, IN General. — The preservation of walls and embank- 
ments by or along the sea-shore, and all rivers, streams, 
sewers and water-courses which are, or may be, navi- 
gable (z)j and the removal of obstructions in such rivers, 
are duties devolving for the most patt on the Commis- 
sioners of Sewers, under and by virtue of certain Acts of 
Parliament, called the Statutes of Sewers (a), which, 
however, are in fact only confirmatory of the common law, 
except in so far as they enlarge the powers of the commis- 
sioners who are empowered by them to order the 
construction of new works as well as the repair of ancient 
ones (b). 

Manifestly, none of the provisions contained in the 
divers commissions of sewers supersede the right and duty 
of the Crown, as such, to protect the sea-shore against the 
inroads of the sea : Thus, it has been said that the various 



adjacent manors on either side thereof now have the soil of the 
river usque ad medium filum aqiue (Moore on the Sea-shore, 
pp. 353, 354) ; again, the Clyde Trustees have rights of navigation 
and other rights over the river Clyde, although the title to the 
foreshore thereof is in a private individual {Lord Advocate v. 
Lord Blantyre, 4 App. Cas. 770), thus, the trustees being 
empowered by statute to dredge the bed of the river to a depth 
of seventeen feet, cannot be restrained by injunction from so 
doing on and opposite to such individual's foreshore {Lord 
Blantyre v. Clyde NaiHgaUon Trustees^ 6 App. Cas. 273), for the 
proper remedy would be for compensation for damage. 

(z) A stream or sewer has been held not to be within a 
commission of sewers unless it be navigable, or communicates 
with a navigable stream, or with the sea, above the point where 
the tide ebbs and flows, if the place over which jurisdiction is 
claimed is, or is likely to be, benefited by the action of the 
commission {Yeaic v. Holland^ 2 W. Bl. 717) ; in other words, the 
commission extends to all streams or sewers necessary or useful 
in navigation {Dove v. Gray, 2 T. B. 358). See also R. v. Hide^ 
Sty. 60. 

(a) These statutes are principally the following : — 23 Hen. 8, 
c. 5 ; 3 & 4 Edw. 6, c. 8 ; 13 Eliz. c. 9 ; 7 Anne, c. 10 ; 3 & 4 
Will. 4, c. 22 ; 4 & 5 Vict. c. 45 ; 12 & 13 Yict. c. 50, and 24 & 
25 Vict. c. 133. 

(6) Ilitdson V. Tabor, L. R. 1 Q. B. D. 225. 
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statutes of sewers, beginning with the statute of 6 Hen. 6. 
c. 5, do but regulate the exercise of the prerogative to defend 
the realm against the inroads of the sea, and prescribe the 
forms of commissions for the ordering and execution of 
the necessary works, and that in early times, the king 
probably ordered the construction of such sea-walls' as 
he judged necessary very much according to his own 
discretion (c) ; again, in an action by the Crown as owner 
of a piece of land adjoining the foreshore, an injunction 
was granted to restrain the defendant, the owner of the 
foreshore, from removing shingle therefrom so as to expose 
the plaintiff's land to the inroads of the sea, and this 
although the shingle was removed for sale in a natural 
and ordinary way ; and it was stated that it was the duty 
of the Crown to protect the realm from the inroads of the 
sea by maintaining the natural barriers, or by raising 
artificial barriers, and that this duty on the part of the 
Crown gave rise to a correlative right on the part of the 
subject ; that is to say, the subject had the right to have 
a natural barrier kept and maintained where it was, or 
else to have a corresponding barrier in lieu of it, and 
consequently that no subject was entitled to destroy a 
natural barrier against the sea, or, in other words, he had 
no right to do that which on the part of the Crown would 
be a wrongful act or to do an act wUeh it would be the 
duty of the Crown immediately to correct ; and that if 
caused an injury by the destruction of such natural barrier. 



(c) Hudson V. Tabor, 2 Q. B. D., pp. 290, 294. In process of 
time, however, the royal discretion came to be limited by estab- 
lished rules, and at last by statute ; but, prior to any statute, it is 
laid down by Fitzherbert, De Nat. Brev. 225 E., and assented to 
by Lord Coke in the case of The Me of Ely, 10 Co. Rep. p. 143, 
that before the king granted his licence to repair a trendi coining 
from the sea, or to make a new trench there, a writ of ad quod 
damnum " to inquire what damage it will be to the king or others," 
must have issued ; and without a proper return to such writ, such 
works could not be done ; and that procedure is wholly inconsistent 
with the notion that the frontager could at common law be com- 
pelled by action to repair any part of such defences. 
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a neighbouring landowner was entitled to an injunction 
to restrain it (d). 

By the principal statute (e), certain commissioners were 
to be named by the lord chancellor, and lord treasurer 
of England, and the two chief justices, or any three of 
them ; and these commissioners were thereby empowered 
to survey all walls, streams, ditches, banks, gutters, 
.sewers, gotes, calcies, bridges, treoches, mills, mill-dams, 
flood-gates, ponds, locks, hebbing-weirs, and other im- 
pediments, and to cause the same, in thfeir discretion, 
to be made, corrected, repaired, amended, put down 
or reformed, as the case might require ; and they were 
also empowered to inquire, with the aid of a jury(/), 
through whose default the said hurts and damages had 
happened, and who had any lands or tenements which 
were endangered by reason thereof, and to tax and assess 
the wrong-doers towards such repairs and amendments as 
w^ere wanted ; and they were also empowered to re-form, 
repair, and make the said walls, ditches, banks, and sewers, 
in all places where it was thought necessary, and also to 
cleanse and purge the said trenches, sewers, and ditches, 
and to remove all such mill-dams, weirs, and other 
impediments and annoyances as should be found excessive 



{cl) Attorney-General v. Tomline, 12 Ch. D. 214 ; 14 Ch. D. 58, 
wherein it was said by James, L.J., that " when the land was the 
land of the Crown, — as all land in this country is presumed, in 
point of law, to have been at one time, — beyond all question it 
would have been a wrong on the part of the Crown wilfully to 
have removed this barrier. When the land was transmitted by 
grant to a subject, the subject could not do that which would have 
been a wrongful act on the part of the Crown if the land had 
remained in possession of the Crown. And upon common prin- 
ciples of law, where there is such a natural protection as this, — a 
barrier against the encroachments and inroads of the sea, — any 
person who wilfully removes that natural barrier so as to occasion 
damage to his neighbour^ would be guilty of a nuisance ; and if a 
nuisance, it would give a right of action to the person who suffered 
from it." 

(e) 23 Hen. 8, c. 5. 

(/) Wingate v. Waite, 6 M. & W. 739 ; R, v. Warton, 
2 B. & S. 719. 



1 
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or hurtful {g). And for the purpose of carrying their 
commission more effectually into execution, full power and 
authority were, by the same statute, conferred upon and 
vested in the commissioners to make and ordain laws^ 
ordinances, and decrees, and to enforce the same, both 
upon private individuals and upon the king (A). 

Pursuant to the provisions of the Act, and by virtue of 
a commission under the great seal, the Courts of the 
Commissioners of Sewers were accordingly erected ; and 
these Courts are a court of record, and consequently may 
fine and imprison for contempt. But these Courts, 
although they are Courts of great antiquity and invested 
with an extensive and somewhat arbitrary jurisdiction, are 
yet but inferior Courts, and as such are amenable to 
the superior jurisdiction of the King's Bench Division of 
the High Court of Justice. 

By the Sewers Act, 1833, it was provided that all laws, 
decrees, and ordinances, which were duly registered, were 
to continue in force and effect, notwithstanding the deter- 
mination of the commission under which they were made, 
and notwithstanding they had not been certified into the 
Court of Chancery and the royal assent thereto had, as 
provided for by the Bill of Sewers, until they were repealed 
by a subsequent Court of Sewers (i). And by the Land 
Drainage Act, 1861, it was declared lawful for the Crown, 
upon the recommendation of the Inclosure Commissioners, 
to direct commissions of sewers into all parts of England, 
— inland as well as maritime, — and to assign the area 
within which the jurisdiction of each such commission 
should exercise its jurisdiction ; and a commission once 



{g) 23 Hen. 8, c. 5, ss. 1, 2, 3. See also R. v. Inhabitants 
of Westham, 10 Mod. 159 ; R. v. Bristol Dock Co., 6 B. & C. 181 ; 
and 24 & 25 Yict. c." 133, ss. 17, 19. 

(h) 23 Hen. 8, c. 5, ss. 4—6 ; Netherton v. Ward, 3 B. & Aid. 
21 ; Soady v. Wilson, 3 Ad. & E. 248 ; 3 & 4 Will. 4, c. 22, 
88. 53, 55. 

(J) 3 & 4 Will. 4, c. 22, s. 7. Commissions continued for ten 
years only under 13 Eliz. c. 9, s. 1, and 3 & 4 Will. 4, c. 22, s. 6. 
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issued is to continue in force until superseded ; and \,he 
Act extends to all commissions of* sewers granted even 
before the Act (k). 

Again, it was also provided that all walls, banks, 
culverts, and other defences whatsoever, whether > natural 
or artificial, situate or being by the coasts of the sea, and 
all rivers, streams, sewers and watercourses, which 
then were or thereafter should or might be navigable, 
or in which the tide did or thereafter should or might 
ebb and flow, or which then did or thereafter should or 
might directly or indirectly communicate with any such 
navigable or tidal river ^ stream or sewer, — and all walls, 
banks, culverts, bridges, dams, flood-gates, and other 
works erected or to be erected, in, upon, over, or adjoin- 
ing to any such rivers, streams, sewers or watercourses, — 
should be from thenceforth to all intents, constructions, and 
purposes within and subject to the jurisdiction of the 
Commissioners of Sewers ; but the commissioners were 
not to interfere with works theretofore erected for the 
purpose of ornament in or upon a watercourse, near or 
contiguous to a dwelling-house, without the consent in 
virriting of the owner or proprietor thereof first had and 
obtained (Z). And by the Land Drainage Act, 1861, 
further powers were given to the Commissioners for the 
maintenance and improvement of all existing sewers, 
walls, and other defences against water, and for the 
construction of new works for the purpose of drainage and 
irrigation (?n)» 

It is also provided that the commissioners may purchase 
lands for the purpose of enlarging and improving any of 
their existing works (n) ; and there having been thereto- 
fore some doubt as to how far the old statutes of sewers 
warranted the commissioners in constructing entirely new 
works, it was therefore provided that the commissioners 

(k) 24 & 25 Yict. c. 133, ss. 2, 4, 14. 
(0 3 & 4 Will. 4, c. 22, s. 10. 
(»i) 24 & 25 Vict. c. 133, s. 16. 
(w) 3 & 4 Will. 4, c. 22, as. 24—39. 
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might construct' new works, upon obtaining the consent 
thereto of a certain number of the owners and occupiers 
within the level (o) ; but by the Land Drainage Act, 
1861, no purchase is to be made of land for new works, 
otherwise than by private agreement, unless with the 
sanction of Parliament first had and obtained in the 
manner pointed out by the Act (p). Moreover, any person 
who injures or destroys, or who makes away with, any 
part of the property vested in the Commissioners of 
Sewers, may be sued, indicted, or otherwise punished (j). 
By the Land Drainage Act, 1861 (r), the commis- 
sioners, previously to commencing any new works which 
will involve an expenditure of £1,000 or upwards, are to 
cause plans of the proposed works, and an estimate of the 
expense thereof, to be made, and must publish their 
intention to execute such new works for at least two 
months before commencing the same (s) ; and if within 
such period of two months the proprietors of one-half of 
the area of the land to be rated declare their dissent, the 
commissioners are to take no further steps, but if no such 
declaration is made, the commissioners may commence 
the work, and, out of the rates to be levied by them 

(o) 3 & 4 Will. 4, c. 22, ss. 19—21. 
Ip) 24 & 25 Vict. c. 133, s. 21. 

(q) 3 & 4 Will. 4, c. 22, s. 47. See also Stracey v. Nelson^ 
12 M. & W. 535. 

Commissioners of sewers are not vested with such a pro- 
X)€rty in or possession of the lands generally under their view, 
cognizance and management as will enable them to maintain 
trespass for an injury thereto {Duke of Manchester v. Clarh^ 
2 Moore, 666 ; Stracey v. NeUon, 12 M. & W. 535), but all 
property purchased by the commissioners from time to time is 
vested in them and their successors. 

In indictments, informations or complaints respecting 
offences committed on sewers, the property may be laid or 

described as that of the commissioners without specifying their 
names (7 Geo. 4, c. 64, s. 18 ; 3 & 4 Will. 4, c. 22, s. 47 ; 11 & 
12 Vict. c. 43, s. 4 ; 42 & 43 Vict. c. 49, s. 39). 

0) 24 & 25 Vict. c. 133. 

(«) 24 & 25 Vict. c. 133, s. 29. 
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within the area, pay all the expenses incurred (t) ; and 
rates may be levied by the commissioners for defraying 
all the costs incurred by them, and all their expenses of 
such new works as aforesaid, but it is expressly provided, 
that any rate to be levied for the purpose of defraying 
the expense of improvements or new works involving an 
expenditure of more than £1,000, shall be deemed to be 
a special rate, and a tax on the owners of property, that 
is to say, the ^^ proprietors ^^^ within the area (w). These 
persons, however, have been held not properly chargeable 
with expenses incurred by a drainage board in making 
preliminary surveys and plans for certain proposed 
works, the estimates for which exceeded £1,000, where 
the proprietors of one-half of the land dissented from the 
execution of the works, which were accordingly never 
carried out, but it was held that a general rate on the 
occupiers of land in the district, in order to pay for the 
expenses of the surveys and plans was proper (ai). 

It is further provided that the occupier of land adjoining 
any river or sewer within the statutes of sewers may, 
within a time specified, take away for his own use the soil, 
earth, and weeds that have been deposited upon the banks 
of the river or sewer ; and such soil, earth, and weeds 
must be removed at least ten feet from the land side of 
the banks (y) ; moreover, if any occupier neglects to 
remove, within the time specified in the Act, the gravel, 
soil, and weeds which have been deposited as aforesaid, 
the commissioners may themselves enter his land and 
remove them ; and this they are bound to do if the 
occupier gives them notice to do so (z). 

The statutes contain also divers provisions fixing the 
property qualification of the commissioners (a) ; regula- 

(0 24 & 25 Vict. c. 133, s. 3L 
(m) 24 & 25 Vict. c. 133, s. 38. 

(x) Griffiths V. London and Eldersfield Drainage Board, L. R. 
6 Q. B. 738. 

(y) 3 & 4 Will. 4, c. 22, s. 22. 
(z) 3 & 4 WiU. 4, c. 2;2, 8. 23. 
(a) 3 & 4 Will. 4, c. 22, s. 1. 
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ting their meetings (b) ; enabling them to summon juries 
to assist them in carrying out the purposes of the Act (c) ; 
and empowering them to enforce by amercement, fine, 
distress, and sale, the rates, decrees, and orders made by 
them under the acts (d). 

The provisions of the Statutes of Sewers do not, of 
course, interfere with the provisions of any local Acts (^), 
or with the customs of the districts known respectively as 
the Romney Marsh and the Bedford Level. And with 
regard to the City of London, there is a separate Commis- 
sion of Sewers, which by the statute 7 Anne, c. 9, is 
invested (within its own district) with all the powers and 
duties of the Commissioners of sewers elsewhere (/•) ; and 
the metropolis also formerly had its own separate Commis- 
sion of Sewers, which, however, was determined by the 
Metropolis Management Act, 1855, and its property, 
powers and duties transferred to the Metropolitan Board 
of Works (^), the successor of which is the London County 
Council, in whom, by virtue of the Local Government Act, 
1888, such property, powers and duties are now vested (A). 

The jurisdiction of the Commissioners of Sewers does 
not conflict with that of the various rural or urban 
sanitary authorities established under the Public Health 
Acts, over sewers provided for the public health (i). 
The Commissioners of Sewers for the City of London are 
also the sanitary authority for that city, the mayor, .com- 

(J) 4 & 5 Vict. c. 45, ss. 10—12 ; 3 & 4 Will. 4, c. 22, ss. 8, 9. 
(r) 3 & 4 Will. 4, c. 22, ss. 17, 19, 26 ; 23 Hen. 8, c. 5, s. 1. 

(d) S & 4 Will. 4, c. 22, ss. 53, 55 ; 23 Hen. 8, c. 5, s. 1 ; 
7 Anne, c. 10, ss. 1, 3 ; 12 & 13 Vict. c. 50, s. 7 ; 24 & 24 Vict, 
c. 133, ss. 42—52. 

(e) Biglin v. Wylie, 36 L. J. Q. B. 307. 
(/) See 18 & 19 Vict. c. 120, ss. 145—148. 
{g) 18 & 19 Vict. c. 120, s. 148. 

{K) 51 & 52 Vict. c. 41, s. 40 (8). 

(0 Public Health Act, 1875 (38 & 39 Vict. c. 55) ; and' Public 
Health Act, 1890 (53 & 54 Vict. c. 59) ; and (for London) Public 
Health Act, 1891 (54 & 55 Vict* c. 76), amended by the 56 & 
-57 Vict. c. 47. 
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monalty, and citizens being, however, the sanitary autho- 
rity for the Port of London. And by the Land Drainage 
Act, 1861, provision has been made for the constitution 
with the consent of the Inclosure Commissioners of elective 
drainage districts throughout the country, and for vesting 
all matters of drainage (within each district) in a board 
having the same powers as tlie Commissioners of Sewers^ — it , 
being however provided, that no such district may be made 
(jioithin the limits of any commission of seioers) without the 
<;onsent of the commissioners (Jc). 

In any proceedings under the statutes of sewers, 
the duty of the jury was, and (when a jury is used) still 
is, to present the want of repairs generally, and to ascertain 
who are liable to make them ; but they are not to inquire 
into the beneficial effect of each particular work (Z). The 
presentment of a jury was originally the foundation of the 
jurisdiction of the sewers commissioners to make a rate 
for repairs, and without a presentment the rate was 
void (m), but under the Land Drainage Act, 1861, the 
commissioners may proceed without a jury (w) ; and even 
under the earlier statute (o) where it had once been 
ascertained by a jury that any person was bound to repair 
a sea-wall or other work, a fresh presentment was not 
necessary upon any subsequent want of repairs, unless a 

(k) 24 & 25 Vict. c. 133, s. 63. 

(Z) R. V. Totcer Hamlets Commissioners^ 1 B. & Ad. 232. 

(m) Wingate v. Waite, 6 M. & W. 739 ; R. v. Mathias, 2 Jur. 13. 

(/«) 24 & 26 Vict. c. 133, s. 33. 

Where it appeared that one of the commissioners who had 
made an order upon a person to repair a portion of a sea wall 
fronting his land was personally interested as an owner or " pro- 
prietor " of lands within the level, it was held that if the commis- 
sioners had made the orders under the powers of the Land 
Drainage Act, 1861 (24 & 26 Vict. c. 133), s. 33, they must 
themselves have found the fact of the person's liability, and if so, 
would have been acting judicially, and consequently the orders 
would be invalid because one of the commissioners was disqualified 
by reason of interest (R. v. Commissioners of Seioers for Fobbing, 
1a. R. 14 Q. B. D. 561 ; 11 App. Cas. 449). 

(o) 3 & 4 Will. 4, c. 22, s. 13. 



48 Sea-walls and Riveu Embankments. 

new commission had, in the meantime, issued ; or there 
had been a change of ownership in the lands in respect of 
which the obligation to repair arose (p) , or the circum- 
stances had altogether changed, in which cases the 
commissioners might have inquired into the facts and 
obtained a fresh presentment : Thus, where it appeared 
that in the year 1819, a survey was made of certain lands 
liable to be rated to a drain and the Court of Sewers 
directidd a precept to the sheriff of the county in which 
the lands lay, requiring him to summon jurors to appear 
and make their presentment ; the jury so summoned, 
found and presented that certain specified works were 
absolutely necessary, and that specified lands in the 
occupations of various persons, received benefit or escaped 
damage by the drainage, and ought, therefore, to bear the 
charges thereof ; and accordingly assessed a rate which 
the commissioners confirmed, from which no appeal was 
made, but a special law of sewers was inrolled in 182S 
containing the presentment, under which all rates were 
made until the year 1837 ; and it also appeared that in the 
year 1840 a new commission of sewers issued, by virtue ot* 
which in 1841, it was ordered that all laws, acts, deeds, 
constitutions, and ordinances of sewers held for the county 
wherein the lands were, which had not been repealed, 
altered, or superseded, should be confirmed and stand in 
full force, and that in the years 1846, 1847, and 1848, the 
commissioners authorised a rate according to the above- 
mentioned survey and without any new presentment of a 
jury, it was held that the confirmation in 1841 of the special 
law o£ 1823 rendered the presentment of 1819 operative 
and applicable to the rates in question, which consequently 
were valid, but it was, however, allowed by the court that 
upon a representation that circumstances had, since the 
presentment, changed, the commissioners might have in- 
quired into the facts and obtained a fresh presentment (g). 

(p) R, V. Wartotiy 2 B. & S. 7^19 ; i?. v. Commissioners of 
Sewers for Fobbing, 14 Q. B. D. 561 ; 11 App. Cas. 449. 
{q) Taylor v. Loft, 8 Exch. 269. 
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Where several persons are liable to repair a sea-wall 
which has become dilapidated, a separate and distinct 
presentment against each person is not necessary, but the 
jury may in one presentment allege what are the several 
defaults in the wall, and who are the parties liable to 
repair them ; and after twenty-eight days' notice, each 
person charged may traverse the allegation in the present- 
ment as to his liability, and trial shall thereupon be had 
of such traverse, exactly as if each person had been 
separately presented as liable to make the said repairs (r). 

Distinct rates for each separate district or level may 
be made (^), and should be made where the lands in 
one level receive no benefit from the sewers in the 
adjoining levels (t) ; but one uniform rate for the whole 
area drained may be assessed when several levels are 
drained by one united system of sewers (m), and where the 
commissioners have in the exercise of their statutory 
powers partitioned any district into sub-districts the rates 
should be apportioned in accordance with the partition (x). 

Individual liability to repair. — An individual, cor- 
poration, or locality may be liable to repair a sea-wall by 
prescription (y) : Thus, a person will be bound by 
prescription to repair a sea-wall where the previous owners 
of the estate he has have time out of mind repaired such 
wall ; but a frontager in a level, liable by prescription to 

(r) 3 & 4 Wm. 4, c. 22, a. 46. 
(«) 3 & 4 Will. 4, c. 22, s. 14. 

(t) R, V. Tower Hamlets Commissioners^ 9 B. & C. 517. 
(u) St, Katherine Dock Co. v. Higgs, 10 Q. B. 641 ; Emmerson v. 
Saltmarshe, 7 Ad. & Ell. 266. 
(x) 12 & 13 Vict. c. 50, 88. 1, 2. 
(y) Hudso7i V. Tabor, L. R. 1 Q. B. D. 225 ; 2 Q. B. D. 290. 

Evidence of prescriptive liability. — A prescriptive liability 
to maintain a wall for the benefit of adjoining landowners is not 
established by evidence that a frontager has always maintained a 
wall in front of his own land, and that no frontager has ever 
thought it necessary to erect a wall or bank to protect himself 
from the water coming from his neighbours* land {Hudson v. 
Tahor, L. R. 1 Q. B. D. 225 ; 2 Q. B. D. 290). 
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maintain and repair a sea-wall with respect to such 
portions thereof as respectively front his land, is not 
particularly liable to repair damage thereto if destroyed 
by an extraordinary storm and high tide, when' such 
portions were previously in good repair and in proper 
condition to resist the flow of ordinary tides and the force 
of ordinary storms, in the absence of evidence showing 
that the prescriptive liability of a frontager extends to the 
repair of damages caused by the extraordinary violence of 
the sea, but the liability to repair the damage thus caused 
to the wall falls upon the whole of the level (s). 

Again, where there is a custom in a locality that all . 
those whose lands abut upon the sea shall do the repairs, 
those who have lands fronting the sea will be liable by 
custom (a). 

A condition annexed to a person's estate may bind him 
to repair Qi) ; or a person may be bound by his covenant, 
which will bind his heirs to the extent to which they have 
assets by descent or purchasers from him having con- 
structive notice thereof, or even without notice if the 
covenant operates to make the expenses of the repairs a 
charge on the land (c) : Thus, to give an illustration of this 
liability, where lands which had been held in undivided 
shares were partitioned by a deed containing a covenant 
that the expense of keeping and maintaining the walls 
and gutts of and belonging to the lands thereby parti- 
tioned, should be borne by the owners thereof, and should 
be payable out of the said lands by an acre-scot, it was 
held that certain subsequent purchasers of parts of the 
lands, although they had no actual notice of this covenant, 
were nevertheless bound thereby and liable to contribute 
to the rei)air of the sea-wall along the sea boundary of 

(«) R. V. Comnmsioners of Sewern for Fobbing, 14 Q. B. D. 
561 ; 11 App. Cas. 449 ; following Keighley^s Case^ 10 Rep. 
139 ; R. V. Commissioners of Sewers for Somerset, 8 T, R. 312. 

(a) Callis, 114. 

(6) Henley v. Mayor of Lyme, 5 Bing. 91 ; 3 B. & Ad. 77. 

{<') Callis, 118. 
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lands not purchased by them, although also liable to con- 
tribute to the maintenance of the sea-walls along the 
boundaries of the levels in which the purchased lands 
were situated (d). Moreover, it also seems the rule that 
where an occupier of land within the jurisdiction of the 
commissioners covenants to pay all assessments, charges, 
and taxes towards the reparation of the premises, the 
commissioners should take notice of this covenant, and 
ought to assess the expenses of repairing and rebuilding 
sea-walls and sewers upon him, and exempt those whom 
he has bound himself to relieve ; though if a stranger 
enter into such a covenant, the rule is otherwise, 
for the commissioners know nothing of him (e). When 
there is either no covenant at all between landlord and 
tenant, or the covenant between them does not extend to 
the sewer rates, the annual and other, small charges are 
generally assessed upon the tenant, and the expenses for 
permanent repairs upon the landlord (/). 

(d) Morlaiid v. Cook^ L. R. 6 Eq. 252, in which case it was said 
iihat a purchaser of lands situated below the level of the sea was in 
general bound to inquire how all the defences necessary for the 
protection of the property against the encroachments of the sea 
were maintained. 

(e) Commhus v. Massam, March, 196 ; Callis, 119, 120. 
(/) Callis, 140—144 ; Woolrych on Sewers, 109. 

A covenant to pay all parliamentary taxes has been held 
not to extend to sewer rates (Palmer v. Earith, 14 M. & W. 428). 
See also Brewster v. Kitchel, 2 Salk. 616. 

A covenant to pay all rates, taxes and other charges 

would probably extend to sewer rates {Smith v. Robinson, [1893] 
2 Q. B. 58). 

A covenant to pay all outgoing rates and scots includes 
sewers rates for the reason that in marsh lands scots is commonly 
applied to sewers rates {Waller v. Andrews, 3 M. & W. 312). 

Outgoings. — The word '* outgoings," if used in a covenant to 
pay all taxes, rates, assessments, and outgoings, renders the 
•covenantor liable for repairs to drainage done by order of a local 
authority, when such a possible liability might have been within 
the contemplation of the covenantor and covenantee, but the word 
cannot be construed as applying to an outlay for the permanent 

E 2 
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Where any person, body politic or corporate, was at the 
time of the passing of the Act 3 & 4 Will. 4, c. 22, liable 
to repair a sea-wall or other work, by reason of tenure,, 
frontage, prescription, custom, covenant, or grant Q/), such 
liability remains notwithstanding the statute ; and if the 
parties liable do not repair after seven days' notice (/i), 
the commissioners may, if they think fit, make the repairs 
themselves without the presentment of a jury (i), and 
assess all expenses and costs upon the defaulters. 

Where there is no person liable to repair the damage 
to a sea-wall, or where the wall has been thrown down 
without any default of the party bound to repair, the 
commissioners must assess all persons (k) within the level 
whose lands are likely to receive injury from the over- 
flowing of the waters, or to be benefited by the repairs (f), 
— and this is upon the maxim Qui sentit commodum^ sent ire 
et onus; but in accordance with the same maxim. 



improvement of the property in circumstances rendering such a, 
. construction an outrage on common sense {StocTcdale v. Ascherherg^ 

\ \ \ (g) A grant of property or a gift of money upon trust, by 
and out of the profits and produce or income thereof, to repair and 
maintain a sea-wall, is a grant or gift in perpetuity and is in the 
nature of a charity, for the benefit of the inhabitants generally 
of the district, and not merely of the individual grantees or donees 
(Wil807i V. Barites, 38 Ch. D. 507). 

(h) The statute gives a cumulative form of proceeding, and 
does not take away the powers conferred upon the commissioners 
by statute 23 Hen. 8, c. 5 (R. v. Baker, L. R. 2 Q. B. 621). 

It is said that independently of prescription no owner of 
land fronting the sea, and liable to be overflowed by it, is at 
common law bound to keep out the sea for the benefit of adjoining 
land owners as a matter of public good {Hudson v. Tabor^ 
1 Q. B. D. 225). But see Keighhys Case, 10 Co. Rep. 139 ; and 
Year Books, 18 Edw. 3, p. 23. 

(i) R, V. Baker, L. R. 2 Q. B. 621, 629. 

Qc) Tracey v. Taylor, 3 Q. B. 966 ; Neave v. Weather, 3 Q. B. 
984. 

(/) Keighley^s Case, 10 Rep. 139a; R. v. Commissioners of 
Essex, 1 B. & C. 477 ; R. v. Commissioners for Somerset, 8 T. R. 
312 ; Rooke's Case, 5 Rep. 100 a ; Soady v. Wilson, 3 A. & E. 
248. 
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and as the converse thereof, no person can be rated (apart 
from statute) whose property will not be benefited 
directly or indirectly by the reinstatement o£ the wall (m) ; 
and therefore persons inhabiting high grounds which the 
waters cannot possibly reach, cannot (apart from statute) 
be called upon to contribute to the rate (w). For the 
same reason, it is said that the sea-shore and derelicted 
lands and islands are exempted ; because unless and until 
they are brought under cultivation, they can receive no 
benefit from the operations of the commissioners (p). 

The benefit need not be immediate, nor do the cases, or the 
commission itself or the statutes say anything of its nature or amount, 
but it may be either extremely small or of high value {Soady v. 
Wilson, 3 A. & E. 248). 

(wi) Biglin v. Wylie, 36 L. J. Q. B. 307 ; Neave v. Weather, 
3 Q. B. 984 ; Stafford v. Haniston, 2 B. & B. 691 ; Soady v. 
Wilson, 3 Ad. & E. 248 ; Amelm v. Bernard, 3 Keb. 675 ; R. v. 
Wright, 2 Keb. 42 ; Isle of Ely Case, 10 Rep. 142. 

(;f) Masters v. Scroggs, 3 M. & S. 447 ; Stafford v, Hamston, 
5 Moo. 608 ; 2 B. & B. 691. 

(o) Calli8,i54, 61. 
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A. Fences, hedges, and ditches in general. Fences^ 
although occasionally used as boundaries for the division 
of property, are properly guards against intrusion. 

A fence may consist of almost any kind of inclosure or 
division ; but a fence most commonly consists of a hedge,, 
ditch, bank, or wall (a). 

An impression prevails in certain country districts, that 
the owner of a boundary fence, consisting of a bank with 
a ditch on the outside of it, is entitled to four feet of 
width for the base of the bank, and four feet of width for 
the ditch : and there is doubtless some ground which 
justifies that impression, — e.g., some so-called custom of 
the country, or local usage, according to which eight feet,, 
to be taken from the owner's own land, are commonly 
allowed for a bank and ditch. But apart from any such 
particular usage or so-called custom, there is no rule about 
four feet and eight feet ; and the rule of law is that no man 
making a ditch can cut into his neighbour's soil, although 
he may cut to the very extremity of his own land (h). 

Proof, therefore, of the ancient width of a ditch is 
evidence that the boundary line does not extend beyond 
the outer edge thereof ; and this is more especially so, as 
the owner who made the ditch could not have dug so near 
his own boundary as to let down his neighbour's soil (c). 

(a) Woolrych on Fences, 281. 

(h) Vowles V. 3f filer, 3 Taunt. 138. 

(c) Wyatt V. Harrison, 3 B. & Ad. 87.1. 
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Consequently, where two estates are separated by a hedge 
and single ditch, the presumption is, in the absence of 
evidence to the contrary, that both ditch and hedge belong 
to the owner of the land on which the hedge is planted (rf), 
— in other words, on whose side of the hedge the ditch is 
not, — this presumption having reference only to artificial 
ditches, and not (semhle) to natural watercourses (e). But 
if there are two ditches, one on each side of the hedge, — 
or if a bank be raised on both sides of a trench, or if there 
be an old bank without any apparent trench on either 
side, — then the ownership of the hedge, ditch, or bank 
must be ascertained by proving acts of ownership (/), 
such as cleansing the ditch, clipping the hedge, or repairing 
the bank. Such acts are prima facie evidence, that the 
party exercising them is the owner of the hedge, ditch, or 
bank ; and if the adjoining owners on each side concur- 
rently exercise acts of ownership, that is evidence of a 
tenancy in common in the hedge, ditch, or bank. But if 
it is known what quantity of land each of the adjoining 
owners originally contributed towards the formation of 
the ditch or bank dividing their properties, then the 
original boundary would not be disturbed, but each pro- 
prietor would continue to hold his share in severalty (ci). 

Where an inclosure adjoins the public highway, and a 
ditch is made outside the inclosure, and between it and 
the highway, the ditch is parcel of the inclosure : Thus, 
it has been said that, generally speaking, where an 
inclosure is made, the party making it erects his bank and 
digs his ditch on his own ground, on the outside of the 
bank, and that the land which constitutes the ditch is, in 
point of law, part of the close, though it be on the outside 
of the bank. Moreover, if something further is done for 
the party's own convenience, and that which constitutes 

{d) Vowles V. Miller, 3 Taunt. 138 ; Strang v. Steuart, 4 Sess. 
Cases, H. of L. 5. 

(e) Marshall v. Taylor, [1895] 1 Ch. 641. 
(/) Guy V. West, 2 Selwyn, N. P. 1297. 
(</) Woolrych on Fences, 283. 
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the fence is dug out from his land, — as, for instance, if a 
small portion of uninclosed land near a public or private 
way is left out of the in closure to protect and secure the 
occupation of that part of the land which is inclosed, — 
that also is, in point of law, parcel of the inclosure (A). 

On the other hand, where the highway is (or originally 
was) a turnpike road, and the soil thereof was originally 
vested in the road-trustees, it may be that the ditch has 
been constructed by them, and that it remains parcel of 
the road, — and is not parcel of the adjoining inclosure 
at all (/). 

B. Erection, maintenance and repair of fences, etc.— 

In most of the states of the United States of 
America (j), where two or more persons have lands 
adjoining, division fences are required by statute to be 
made and maintained between their lands if inclosed, 
occupied or improved, and if the occupation or improve- 
ment extends up to the line between the adjoining lands : 
each owner being required to contribute a just proportion 
of such fence, unless either of them chooses to let his land 
lie in common ; in which case he is remitted to his 
common law rights and duties, and relieved of his obliga- 
tion except so far as he has occasion for a fence (i). And 
any differences that may arise regarding boundary fences, 
are to be settled by fence-viewers, whose duty it is, upon 
application, to determine the sufficiency and value of any 
fence erected by a party on account of the default of one 
liable to contribute to the erection or reparation thereof, 
who may be sued in damages by the party injured (I). 



(h) Doe V. Pearsey^ 7 B. & C. 307. See also Noye v. Reed, 
1 M. & R. 63. 

(0 Searhy v. Tottenham Rail. Co., L. R. 5 Eq. 409. 

{j) 3 Kent's Comm. 583. See also 12 Am. and Eng. Encyc. of 
Law, 2nd ed., p. 1050. 

(Jc) As to the common law, vide infra, pp. 58 et seq. 
(I) Neicall V. Hill, 2 Metcalf , 180. 
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These ruJes, however, seem to have reference to the first 
division of the lands among the respective pnoprietors ; 
and as regards the subsequent ownership of the fence, 
that would probably be referred to the original several 
ownerships of the parties (m). 

By the French Code, all ditches between two estates 
are presumed to be common, when there is no title or 
proof to the contrary (n). But a ditch is not common 
when the bank or earth thrown tip is found only on one 
side of it (o) : for, in such case, the ditch is deemed to 
belong exclusively to him on whose side the earth is found 
to be thrown up (p) : and as regards liedges separating 
two estates, these also are presumed to be common, where 
there is no title or proof to the contrary ; but if it appears 
that only one of the estates is in an inclosed condition, 
or that there has been a sufficient possession to prove the 
contrary, then the presumption would be excluded {q). 

In Ireland the proprietor, occupier, or tenant of any 
lands may compel the proprietor, occupier, or tenant of 
the lands adjoining to be at half the expense of making 
and keeping in repair sufficient ditches and fences 
between their properties, and of settling the mears and 
bounds between them : and in case of refusal by the 
neighbouring proprietor or tenant to make his share of 
such fences and ditches, the other proprietor or tenant 
may make them himself, and recover half the expense 
of so doing, with treble costs ; also, the proprietor, 
refusing as aforesaid, is to have no action for involuntary 
trespasfees by the cattte of the other ; but of course, as 
between landlord and tenant, their contracts (if any) as to 
fencing, ditching, or inclosing any lands, ai'e not aifected 
by the Act {r). And by the further Irish statute, 

(m) 3 Kent's Comm., 583, 584, and the notes. See also Votcles v. 
Miller, 3 Taunt. 138. 

(;/) Article 666. (</) Article 670. 

(o) Article 667. (r) 8 Geo. 1, c. 5. 

(p) Article 668. 
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after reciting that .farms and lands are often divided 
by double ditches, and that disputes frequently arise 
relative to the property in such double ditches, and that it 
would tend to the improvement of such lands, and to 
prevent such disputes, if the tops of such double ditcher 
were planted with timber trees, it is enacted, that it shall 
be lawful for the occupiers of lands on either side of such 
double ditches to plant them with timber trees for their 
mutual benefit, and at their mutual expense ; and that if 
either party shall refuse to pay his proportion of planting 
such ditches, having been requested in writing so to do, it 
shall be lawful for the other party, within twelve months 
after the service of such request, to plant all such double 
ditches, and to convert to his own use all such timber trees 
as shall be planted thereon, if registered pursuant to the 
statute ; and that it shall be lawful for the party so plant- 
ing to impound any beast caught trespassing on any part 
of such double ditch, and to recover damages therefor as 
on his other lands {s). 

By the common law of England, every man ought 
of common right to keep up his own hedges (t) ; it is 
HIS DUTY TO DO SO, for his own protection. However, it 
is not intended by the maxim or rule in question, that every 
man shall raise some visible or material defence against the 
adjoining proprietor ; for, on the contrary, he may, if he 
please, leave his own property open, and separated from the 
land of the neighbouring owner, by nothing but the ideal 
invisible boundary which exists in contemplation of law, 
and which bounds every man's land, and is his fence (u) ; 
and, therefore, a landlord who lets a portion of his land, is 
under no duty to erect a visible fence between the land let 
and the land retained by him (r). But as every man is 

(«) 40Geo. 3, c. 71. 

(0 2 Roll. Rep. 289. 

(m) Star V. Rohenhy, 1 Salk. 335 ; 3 Bl. Com. 210. 

(r) Er shine v. Aden fie, L. R. 8 Ch. 756. See also Wihoti v. 
Newberry, L. R. 7 Q. B. 31 ; and distinguish Crotrhnrst v. Amer- 
ftham Burial Board, 4 Exch. D. 5. 
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bound not to trespass upon the land of another, so ho is 
bound to keep his beasts from trespassing also : for if, by 
his negligent keeping, they stray upon the land of another, 
and they there tread down his neighbour's herbage, and 
spoil his corn oi* his trees, or do any other damage there, e,g. 
to a pony lawfully there (^(r), this is a trespass, for which 
the owner must answer in damages ; and the law gives the 
party injured a double remedy in such case, permitting 
him to distrain the cattle thus damage feasant^ till the 
owner shall make him satisfaction, or else leaving him to 
sue such owner for damages (y). And therefore it is, that 
by the common law a man who erects a visible boundary 
fence, erects it for his own protection. 

Where a man sells portion of his property, the contract 
of sale should provide expressly as to who is to maintain 
the boundary fence between the portion S0I4 and the part 
retained : if the contract is silent upon the subject, a 
question as to the duty of maintaining the fence may 
arise, and the authorities are not in unison with respect 
thereto (z) : but according to Dyer (a), if a man seised of 
200 acres enfeofiFed another of fifty acres, the feofiFee was 
bound to enclose them and to keep his cattle within the 
fifty acres, and so was the lord of the residue ; that is to 
say, as between the vendor and the vendee, each (so far as 
regards his own protection), must put up his own fence ; 
and neither of them is bound to inclose for the benefit of 
the other. 

Another question which arises is this, — can the right of 
one owner to require his neighbour to make (and there- 
after to maintain) a fence arise by prescription ? And 
clearly, it may(/;) : but the prescription is difficult to 



(:r) B(Klen v. RoHcoe, [1894] 1 Q. B. 608. 

\y) 3 Bl. Com. 211 ; Boyle v. Timlyu, 6 B. & C. mi ; Boden v. 
Roficoe, [1894] 1 Q. B. 608. 

(z) Doyle v. DraJce, Moore, 775. 

(a) Page 372 b. 

(h) Fitzherbert, N. B. 1 28, n ; Com. Dig. Droit, M. 2 ; Churchill v. 
Evam, 1 Taunt. 529. 
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establish ; and the books contain much that is ambiguous 
relative to the matter, thus, one writer says, there may 
be a spurious kind of easement obliging an owner of land 
to keep his fences in repair, not only to restrain his own 
cattle within bounds, but also to keep out those of his 
neighbour (c) : and it has been said (rf), that the right to 
have a i'ence repaired by the adjoining proprietor is in the 
nature of a distinct easement affecting his land (d), — 
which easement most usually arises by virtue of some 
express agreement (<?), though it may also arise by virtue 
of prescription, that is to say, by implied agreement. With 
regard, however, to the implication of any such agreement, 
it is to be observed, that while, in the case of rights of 
way, the enjoyment cannot be accounted for, unless an 
agreement is presumed (/) ; in the case of repairs made 
to a boundary fence by the adjoining owner, the en- 
joyment is (and all along has been) consistent with 
the fact of the repairs having been made for his own 
benefit by the party charged, and in pursuance merely of 
the obligation which the law imposes upon him to keep 
his own cattle from trespassing on his neighbour's 
property (p). 

A prescriptive right to have fences repaired is not 
to be presumed from the mere fact of repairs having 
been made by the adjoining owner, however long a time 
they may have been continued ; but it is necessary further 

(c) Gale on Easements, 5th ed., p. 516. 

Liability to repair fences not witiun Prescription Act. — 

Since it has been decided that the Prescription Act (2 & 3 Will. 4, 
c. 71) has no application to mere duties (Peter v. Dattiel, 5 C. B. 
673), it has been said that a liability to repair fences is not an 
easement falling within the provisions of that Act, and that a 
prescriptive right to have a fence repaired must accordingly be 
made out independently of the statute, and by force of the old 
law as it existed previous to the statute (Gale on Easements, 
6th ed., p. 166). 

(d) Boyle v. Tamlyn, 6 B. & C. 329, 339. 

(e) HeicUm v. Shippam, 5 B. & C. 221. 
(/) Doe v. Reed, o B. & Aid. 232, 237. 
Ig) Boyle v. Tamlyn, 6 B. & C. 332. 
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to go on and show, not only that the person charged 
has uniformly repaired the boundary fence, but also that 
he has executed these repairs upon the requisition from 
time to time of tlie party making claim to tlie easement (li) : 
Thus, it was held, where the defendant was the occupier 
of a close adjoining to a close occupied by the plaintiff, 
and the defendant (his close being woodland) sold the 
fallage of the timber to H., and H. felled a tree in a 
negligent manner, so that it fell upon and made a gap in 
the fence, and two cows of the plaintiff got through the 
gap from the plaintiff's close into the defendant's close, 
and died from feeding on the leaves of a yew tree which 
had been felled there by H,, and it appeared that 
the defendant and his predecessors had for more than 
forty years repaired the fence between the^ two closes 
whenever repairs were necessary and that for the last 
nineteen years the fence had been repaired by the defen- 
dant and his predecessors upon notice by tlie occupier from 
tim£ to time of tlte plaintiff^ s close, and for tlie purpose of 
preventing cattle on tlie plaintiff^ s close from escaping into 
tlie defendant's close^ that the evidence showed a pre- 
scriptive obligation on the part of the defendant to 
maintain the fence so as to keep in the cattle in the 
plaintiff's close ; and that the obligation was absolute, 
the act of God or vis major only excepted, to keep up a 
sufficient fence at all times, and that without any notice of 
want of repair ; and that the defendant was therefore liable 
to the plaintiff* for the loss of the cows (/). 

Where prescriptive liability to repair a fence between 
an ancient inclosure and the waste lands of a manor 
exists, an inclosure of the waste lands under an Inclosure 
Act (^), does not remove the liability, — scilicet^ where 
the Act is silent on the matter of fences, which it 
rarely is (I), 

(h) Boyle v. Tamlytt, 6 B. & C. 332. 
(i) Lawrence v. Jenkins^ L. R. 8 Q. B. 274. 
\k) Barber v. Whiteley, 34 L. J. Q. B. 212. 
(0 Haigh V. West, [1893] 2 Q. B. 19. 
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Where a person has once become liable by prescription 
to repair a fence for the benefit of his neighbour, that 
liability will run with the land, equally as where the 
liability arises by express grant or agreement (m). 

Moreover, the liability, when it exists, extends to all the 
consequences arising from the neglect to make the requi- 
site repairs : Thus, where one was bound to repair fences, 
it was held, that an action was maintainable against him 
for the defective state of his fences, — per quod another's 
horses escaped into his close and were there killed by 
the falling of a haystack (n) ; so where the plaintiff's 
horse escaped into the defendant's field, through defects 
in the fences, — which the defendant was bound to 
repair, — and was there killed by falling into a ditch, it 
was held that the defendant was liable for the conse- 
<|uences (o) ; again, where the defendant was liable in 
favour of the plaintiff to fence off his land, and the fence, 
which was made of wire-rope, decayed through long 
<3xposure to the weather, and pieces of it falling to the 
ground and lying hidden in the grass of plaintiffs close 
were swallowed by. plaintiff's cows, and the cows died in 
consequence, the court held the defendant liable for the 
loss (p). Also, if cattle escape into an adjoining close 
through defects in the fences which the tenant of the 
close is bound to repair, he is not justified in driving 
them into the highway and leaving them there ; for in 
such case the least to be expected from a party so liable 
is, that he should put back the cattle into the place in 
which they were before they quitted it in consequence 
of his neglect (7). 

(//i) Potter V. Parnjj 7 W. R. 182 ; Western v. Macdermott^'L.'R. 
2 Ch. 72. 

(71) Powell V. SiiUahuri/y 2 You. & Jervis, 391. 

(0) Anon. 1 Ventris, 264. 

Q)) Firth v. Boiding Iron Co., 3 C. P. D. 254. 

iq) Carruthers v. HolUs, 8 A. & E. 113 ; 3 N. & P. 246. 
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It is not necessary that the injury should have happened 
to a person's own beasts in consequence of defects in 
fences that an adjoining owner is bound to repair to 
enable the former to maintain an action against the 
latter ; but the action will equally lie for injury com- 
mitted to the animals of others in his temporary posses- 
sion, and even although he may be only a gratuitous 
bailee of such latter animals : Thus, where A. sent his 
horse for the night to B., who turned it out after dark 
into his pasture field, — adjoining to and separated from a 
iield of C. by a fence w^hich 0. was bound to repair, — 
and the horse, from the bad state of the fences, fell from 
the one field into the other and was killed, — it was held 
that B., though a gratuitous bailee of the horse, might 
maintain an action against C. for its value ; and it was 
said that B. was entitled to the benefit of his field not 
only for the use of his own cattle but also for putting in 
the cattle of others, and that by the negligence of C. in 
rendering the field unsafe, he was deprived in some degree 
of the means of exercising his right of using that field for 
either of those purposes ; and it was also said that, as a 
gratuitous bailee, B. owed it to the owner of the horse 
not to put it into a dangerous pasture and that if he 
did not exercise a proper degree of care, he would be 
liable for any damage which the horse sustained, and 
therefore had an interest in the integrity and safety of 
the animal for a damage done in respect of which he 
might sue (r). 

The obligation, however, in favour of the occu- 
pier OF AN ADJOINING CLOSE TO REPAIR the feilCCS is an 

obligation towards such adjoining occupier only, and not 
towards strangers (5), and therefore, a party seeking to take 
advantage of the obligation, either as excusing a trespass, 
or as rendering the other party liable for the injuries 



(r) Rooth V. Wilson, 1 B. & Aid. 59 ; Broadimter v. Blot, Holt, 
547. 

(«) Viner's Abr. Fences, D. 4. 
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sustained, must show an interest in the adjoining close, or 
a right to have his cattle there (t), thus, if the cattle of 
one man escape into the land of an adjoining occupier, 
who brings trespass therefor, it is no defence that the 
fences were out of repair, if such cattle were trespasser* 
in the place from whence they came (w). So, where the 
beasts of one of three adjoining proprietors stray into the 
close of another of such proprietors for default of repairs 
by him and therefore are not trespassers there, and from 
his close stray into the close of the third proprietor 
for default of repairs by him, it is no defence to the 
owner of the cattle at the suit of the third proprietor 
that the plaintiff was bound to repair as against the 
owner of the close into which the beasts have first 
entered (x). 

It appears from Fitzherbert (y), that if A. be bound to 
fence against B., and B. against C, and the beasts of C» 
escape out of the land of C, into the land of B., and 
thence into the land of A., A. shall not maintain trespass- 
against C, ; but that if A. be bound to fence against B., 
and the beasts of B. escape into the lands of A., and 
thence into the lands of D., a stranger, D. may maintain 
trespass against B., who shall be left to his writ of de 
curia claudendd against A. 

Also in Jenkins' Reports (5^), it is said that if A. ha& 
Greenacre adjoining to his own close Whiteacre, which 
adjoins to B.'s close Blackacre, and which A, ought, as 
against B., to fence, and B.'s cattle go from his Blackacre 
to A.'s Whiteacre, and thence to A.'s Greenacre, this is no 
trespass, because A. did not fence his Whiteacre against 
B.'s Blackacre. 



(0 F. N. B. 128, note 3. 
(m) Dovaston v. Payne, 2 H. Bl. 526. 

(x) Right V. Baynard, 1 Freem. 379 ; 7 Bac. Abr. Trespass 
(G), 689. See also Rust v. Low, 6 Mass. 90, 99. 
{y) Fitz. Abr. 127, n. 6. 
{z) 4th Cent., case 5. 
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And, where the plaintiff was owner of close A., and the 
defendant was owner of doses B. and C. ; and between A. 
and B. there was a fence, which the owner of B. was, as 
against the owner of A., bound to keep in repair ; and 
between B. and 0. there was a sufficient fence ; and the 
cattle of the plaintiff strayed from A. through a gap into 
B., and then breaking down the fence between B. and C, 
strayed into C, and were there distrained by the defen- 
dant, — ^it was held, that the distress was unlawful, the 
trespass having been committed, in the first place, through 
the defendant's default ; and Baron Channell considered 
that the case was not distinguishable from one in which, 
if a man were unlawfully to let cattle out of a pound 
where they were confined, the cattle were afterwards to 
break through a fence into his own field (6). . 

As the result of these decisions and dicta, it may 
perhaps be stated, that as between A. and B., whenever 
A.'s trespass on B.'s adjoining inclosure is excused 
through B.'s own neglect of his duty to repair the fences 
as against A., then B. shall have no action of trespass 
against A., — even when A.'s cattle, beginning to trespass 
on B.'s adjoining inclosure through his neglect, after- 
wards extend their trespass to some other close of B.'s not 
adjoining ; also, that where such last-mentioned close is 
not B.'s but C.'s, but nevertheless, as between B. and C, 
C. was bound to fence, then also C. shall have no action 
of trespass against A., — when A.'s cattle straying on to 
B.'s land (through B.'s neglect) afterwards extend their 
trespass to O.'s land, — because the neglect of B. amounts 
in effect to (and may be construed as) a licence to A.'s 
cattle to be on B.'s close, and thereby C.'s liability to B. 
excuseth the trespass of A. ; but that when C. is under no 
liability to B., — then he may have an action against A. in 
such case, exactly as he would have had against B.'s cattle, 
according to the general law. 

The cattle of a commoner being lawfully on the common 

(6) Singleton v. Williamson, 7 H. & N. 410 ; 31 L. J. Exch. 17. 
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dannot be distrained damage feasant when they stray on 
to an adjoining common, when there has never been any 
fence between the two commons (c). 

If a stranger's cattle broke the fences and committed a 
trespass by coming on the land, they were distrainable 
immediately by the lessor for the tenant's rent in arrear, — 
this being the common law, and being in the nature of a 
punishment to the owner of the beasts for his own negli- 
gence (il) ; and the same rule applied, if the tenant of the 
land where the distress was taken was not bound to repair 
the fences, and the cattle strayed through a defect in 
them (e). But if the lessor (or his tenant) was bound to 
repair the fences and did not, and thereby the cattle 
escaped into the inclosure without any negligence or 
default in the owner, the landlord could not in such 
case distrain them till they had been levant and couchant 
on the land (that is, until they had been long enough 
there to have lain down and risen up to feed, which was 
in general one night at least), and actual notice had been 
given to the owner that they were there, and he had 
neglected to remove them (/) ; for the common law 
would not suffer the landlord to take immediate ad- 
vantage of his own or of his tenant's wrong in such 
case (^). The grantee also of a rent-charge, or the lord 
of a manor distraining for a quit-rent, as they have 
nothing to do with the fences, so they may distrain, 
without notice, the cattle levant and couchant (A). 



(c) Hall V. Harding, 4 Burr. 2426 ; Cape v. Scott, L. R. 9 Q. B. 
269. 

(cT) Co. Litt. 47 b ; Jones v. Powell, 5 B. & C. 649. 
(«) Co. Litt. 47 b, note 3. 
(/) Lutwych, 1580. 

{g) Elmore v. Tucker, 6 Mod. 198 ; Poole v. Longueville, 2 Wms. 
Saunders, 290, note 7 ; Boden v. Roscoe, [1894] 1 Q. B. 608 ; 
Haigh v. West, [1893] 2 Q. B. 19. 

Qi) Co. Litt. 47 b, n. 3 ; Kimp v. Crewes, 2 Lutw. 1680 ; Poole v. 
Longueville, 2 Wms. Saunders, 290. 
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A man is not bound to fence against his own land ; 
and where a man is bound to fence against land, and he 
purchases that land, he is no longer bound to maintain the 
fences (/) ; and if A, is bound to inclose against B., who 
has twenty acres adjoining, and A. purchases one acre 
adjacent to the inclosure, A. is not compellable to inclose 
against that one acre (k). The duty of fencing becomes 
in fact extinguished by the unity of possession and owner- 
ship ; and if the two closes should afterwards come again 
into several ownerships, by becoming vested in different 
owners, though things of necessity shall in such case re- 
vive, as a way to market or to church, yet in the case 
of easements not of necessity the rule is otherwise, and 
the duty of fencing w^ill therefore not revive, a fence not 
being of necessity (Z). 

Mere unity of possession will not destroy, but at the 
most will suspend merely, the obligation to repair the 
fence between two properties ; and to destroy that 
obligation, there must be unity of ownership as well, and 
the owner must have an equally perdurable estate in both 
the tenements (m). 



(0 Viner's Abr. Fences, (A) 1 ; Sackville v. Milward, 22 H. 
6, 7, 8. 

(/<;) Viner's Abr. Fences, D (3) ; Maifell v. South Western Rail. 
Co., 8 C. B. (N.S.) 525. 

(Z) Polus V. Henstork, 1 Ventris, 97 ; Popham, 172 ; Viner's 
Abr. Extinguishment, C. 12. 

(m) Co. Litt. 114 b ; Cctnhani v. Fisk, 2 Cr. & J. 126 ; Thonms v. 
nomas, 2 Cr. M. & R. 41 ; Watts v. Kelson, L. R. 6 Ch. 166 ; 
Kay V. Oxley, L. R. 10 Q. B. 360 ; Barkshire v. Gruhh, 18 Ch. D. 
616 ; Brown v. Alabaster, 37 Ch. D. 490. 

In R. V. Inhabitants of Hermitage, Carth. 239, where it appeared 
that King Henry VIII. was seised of the tenements in Hermitage 
in fee simple absolute ^wrc corojice, and that the occupiers of those 
lands had a prescriptive right to pasture their beasts on Hermitage 
Common, which was parcel of the duchy of Cornwall, but for want 
of a duke of Cornwall, had come into the possession of the king, 
so that he held the lands of Hermitage and Hermitage Common 
together ; and it was contended that the right of common was 
extinct by the unity of ownership, — the court held that this was 

F 2 
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Apparently also, if the statutory period required by law 
for gaining the prescriptive right is not completed when 
the unity of possession occurs, it will be necessary to 
commence afresh reckoning the period when the unity of 
possession is ended ; for while such unity of possession 
continues, the time does not run in favour of the incom- 
plete prescriptive title, the reason being that, during the 
period of such unity of possession, the boundary fences 
cannot, have been maintained by the occupier by virtue of 
any legal obligation^ no man (as above is stated) being 
bound to fence one part of his property from another 
part (n). 

Sometimes two persons have the concurrent possession 
of land, for the purpose that each may take profits of a 
special nature, or of a limited kind, or for a limited or 
prescribed period ; and as regards the liability to fence in 
such case, the circumstances of the case and the respec- 
tive and relative rights of the parties require to be care- 
fully considered ; but upon the general question, reference 
may be made to a case (o) in which it appeared that certain 
lands were granted out on lease to an Indian tribe, the 
grantor retaining an easement in himself to enter and 
depasture the lands granted ; and the Indians were to 
have the right, during certain fixed periods of the year, of 

not such a unity of ownership as would destroy the prescription ; 
Holt, C.J., stating as follows : Though King Henry VIII. 
had an estate in fee in the lands to which the common of pasture 
appertained, and also in Hermitage Common, yet he had not as 
perdurable an estate in the one as he had in the other ; for the 
quality of the estates differed, Hermitage Common being part of 
the duchy of Cornwall, and the king had in it only a fee determin- 
able on the birth of a duke of Cornwall, which is a base fee ; but 
in the tenements in Hermitage, he had a pure fee simple indeter- 
minable ; and an unity of such estates worked no extinguish- 
ment, — for where an unity of ownership extinguishes a prescriptive 
right, the two estates must be equal in duration, in quality, and in 
all other circumstances of right. 

(n) Clayton v. Corhy, 2 G. & D. 174 ; Boyle v. Tamlyn, 6 B.& C. 
329 ; 9 Dow. & By. 403. 

(o) Rose V. Bunn, 7 Smith (N.Y.) 275. 
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ploughing and planting such arable parts of the tract 
granted as they might select, with general liberty to take 
timber for fencing without restriction ; and it was held 
that the duty of fencing lay on the grantees, and that in 
case of defects in the fences, such grantees could not 
distrain the grantor's q^ttle damage feasant. 

And where the defendant, who was the landlord of a 
house let out in apartments to several tenants, allowed each 
tenant the privilege of using the roof of the house (which 
was a flat roof with iron rails round its outer edge), for 
the purpose of drying their linen, — the access to the roof 
being by means of a low door at the stair head about two 
feet from the rail, — and the plaintiff, the occupier of one 
of the rooms, went upon the roof for the purpose of 
removing some linen, when his foot slipping and the rail 
being out of repair (and known by the landlord so to be), 
he fell through to the courtyard below and was injured, 
the court held that the mere licence to the lodgers to use 
the roof as a drying ground, — such licence being a thing 
quite distinct from the letting, and wholly gratuitous, — 
imposed no duty upon the defendant to fence it or to keep 
the fence in repair (jo). 

C. Fences inclosing waste lands. — The lord of a 
manor may, subject to the provisions of the Commons 
Acts, 1876 and 1893, approve by inclosing portions of the 
waste, if he leave, sufl&ciency of common for the tenants, 
but if he inclose the entire waste by a fence, hedge, or 
wall the tenants, if unable to reach the waste without 
prostrating the fence, may prostrate the fence ; and this 
right is not confined to prostrating such portion only of 
the fence as will enable them to exercise their rights, but 
they may lawfully prostrate the whole fence (5^), although 



{p) Jvay V. Hedges, 9 Q. B. D. 80. 

(g) Arlett V. Ellis, 7 B. & C. 346 ; 9 B. & C. 684 ; 2 Inst. 88 ; 
Bro. Abr. tit. Common, pi. 9. 
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they are not putting their beasts in at the time (r). This> 
right of prostration is sometimes called the remedy of 
abatement ; but before abatement, a previous request is in 
all cases advisable (5), and when the fences have once 
been prostrated, the question of legal right may after- 
wards be decided in an action (t). 

The same principle applies where a fence or wall is 
erected on the common itself, — so that a part only of the 
common is interfered with (w) ; if, however, the inclosure 
is not made on the common itself, but is on other lands^ 
surrounding it, the tenant is not justified in puUipg down 
more than is sufficient to enable him to have a way to the 
land where the common is (.r). ;. 

Where an approvement has taken place, and the land 
approved has been granted out by the lord, the liability to 
maintain the fences between the inclosure and the waste 
lands of the manor is upon the lord's grantee, — just as^ 
after approvement it was on the lord himself, — ami no 
duty to maintain the fences is, in such a case, upon the 
commoners, and such liability is not taken away by the 
inclosure of the common under an Inclosure Act or other- 
wise, for agreements among commoners themselves ought 
not to affect the liability of third parties : Thus, where the^ 
grantee of an ancient inclosure had from time to time 
repaired the fence between the inclosure and the common, 
which afterwards was inclosed by virtue of an Inclosure^ 
Act, it appeared that some sheep which had strayed 
through the fence out of the adjoining allotment had 
been distrained damage feasant, and in an action of 
replevin brought to recover them, the distress was held 
unlawful upon the ground that the circumstances in 
which the inclosure originated led to a reasonable 
inference of an obligation on the part of the owner of the 

(r) Com. Dig. (Common H.). 

(«) 1 Chit. G. P. 396 ; 1 Wms. Saunders, 353 b, c. 

(0 Arlett V; Ellis, 7 B. & C. 378. 

(?() Mason v. CcHsar, 2 Mod. Rep. 65. 

(x) Bro. Abr. tit. Common, pi. 9 ; Year Book, 15 H. 7, 10 b. 
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ancient inclosnre to repair, and that the obligation was coeval 
with the transaction, and flowed from the possession of 
the land and the terms on which that possession was 
permitted by the lord (y). 

This general rule, of course, may be varied by the 
provisions of the Inclosnre Act itself, and these provisions 
are usually expressed with minute particularity (^). 

(y^ Barber v. Whiteley, 34 L. J. Q. B. 212 ; Welh v. Veasey, 
1 Bing. N. C. 556 ; Lee v. Riley, 13 W. R. 751. 

(z) Cou)ley v. Wellealeyy 35 Beav. 641. 
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A. Fences between railways and the adjoining lands. 

— By the Railways Clauses Act, 1845 (a), it is enacted, 
that, subject to the provisions and restrictions contained 
in the Act and in any special Act or Acts incorporated 
therewith, it shall be lawful for any railway company, for 
the purpose of their railway or the accommodation works 
required to be executed therewith, to make or construct, 
in, upon, across, under, or over any lands or streets, 
hills, valleys, roads, railroads, tramroads, rivers, canals, 
brooks, streams, or other waters (b) within the lands 
described in the deposited plans or mentioned in the 
books of reference thereto or in any correction thereof, 
such fences as they think proper ; and they may from 
time to time alter, repair or discontinue them, and 
substitute others in their stead, and do all other acts 
necessary for making, maintaining, altering or repairing, 
and using the said railway (c), — the company nevertheless, 
in the exercise of the powers granted to them, doing 
as little damage as possible, and making full satisfaction in 
the manner pointed out by the Act for all injury done 
by them in the exercise of such powers (d). And by 
the same Act (^), the company is required to make, 

(a) 8 & 9 Vict. c. 20, s. 16. 

(6) Abraham v. Great Northern Rail. Co.^ 16 Q. B. 586. 

(c) R. V. Wycomb Rail. Co., L.'R. 2Q. B. 310, 320, 325 ; Saddw. 
Maldon Rail. Co., 6 Exch. 143. 

(d) R. V. Eastern Counties Rail. Co., 2 Rail. Cas. 736 ; 2 Q. B. 
347 ; Glover v. North Staffordshire Rail. Co., 20 L. J. Q. B. 376. 

(c) 8 & 9 Vict. c. 20, s. 68. 
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and at all times maintain, for the accommodation of the 
owners and occupiers of lands adjoining the railway, 
sufficient posts and rails, hedges, ditches, and mounds, 
or other fences (/), for separating the lands taken for the 
use of the railway from the adjoining lands not so taken, 
and for protecting such adjoining lands from trespass, 
and for preventing the cattle of the owners or occupiers 
thereof from straying thereout ; and the company is to 
make and maintain also all necessary gates and stiles in 
such fences, etc. ; and the gates are to be made to 
open towards such adjoining lands and not towards the 
railway, and with all necessary stiles, — subject, of course, 
always to this limitation, namely, that the company shall 
not be required to make any accommodation works in such 
a manner as will prevent or obstruct the working or use of 
the railway, and is not required to make any accommoda- 
tion works with respect to which the owners and occupiers 
of the adjoining lands shall have agreed to receive 
compensation in lieu thereof (^). 

By other sections of the Act, all disputes and differences 
as to the accommodation works required to be executed by 
the company are to be determined by two justices (h) ; 
and the justices are also thereby empowered to appoint the 
time for the commencement and execution of the works (i) ; 
moreover, if for fourteen days next after the time 
appointed by the justices for the commencement of the 
works, the company fail to commence such works, — or, 
having commenced them, fail to prosecute them diligently 

(/) R. V. Brown, L. R. 2 Q. B. 630 ; Besaant v. Great Western 
Mail. Co., 8 C. B. (n.s.) 368 ; Buxton v. North Eastern Rail. Co., 
L. R. 3 Q. B. 549 ; Daioson v. Midland Rail. Co., L. R. 8 Exch. 8 ; 
Child V. Hearn, L. R. 9 Exch. 176. 

{g) As to abandoned railways, see 13 & 14 Yict, c. 83, s. 21. 

(^) 8 & 9 Vict. c. 20, 8. 69. See also R. v. Waterford Rail. Co., 
2 Ir. L. R. 680. 

(0 R. V. Fisher, 3 B. & S. 191 ;" Sherrattv. North StaffordMre 
Rail. Co., 5 Rail. Cas. 178 ; In re South Wales Rail. Co., 
6 Rail. Cas. 197 ; R. v. Brovm, L. R. 2 Q. B. 630 ; 1 Hodges on 
Railways, 7th ed., 368—370. 
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in a sufficient manner, — the parties aggrieved may them- 
selves execute the works or repairs, and recover the 
expenses and charges of so doing from the company (k). 
Power is also given to the owners and occupiers of lands 
affected by the railway to make additional accommodation 
works, if they think those already constructed insuffi- 
cient (/) ; but these additional works must, if the company 
requires it, be constructed under the superintendence of 
the company's engineer (m). 

It is also provided by the Act that no accommodation 
works shall be constructed after the expiration of the 
period in that behalf appointed by the justices (n) ; or, if 
no express period has been so appointed, after five years 
from the completion of the railway, and the opening 
thereof for public use ; but the five years appointed by the 
Act are more directory than essential, thus, where, owing 
to a defect in the fence belonging to the defendant 
railway company which separated the railway from adjoin- 
ing land in the occupation of the plaintiff, a colt of 
the plaintifl's had escaped through the fence on to the 
railway and was injured, and it appeared that the fence 
in question had been erected by the railway company 
for the purpose of preventing cattle from straying on their 
line, but had not been so erected within the five years 
next after the opening of the railway for public use, — the 
court held, that there was nothing in the Act which 
relieved the railway company from liability to make good 
the plaintiff's loss (o). 

(A:) 8 & 9 Vict. c. 20, s. 70. 

(0 8 & 9 Vict. c. 20, 8. 71. See also CoUey v. Londcm and North 
Westeim Bail, Co,, 5 Exch. D. 277. 

(m) 8 & 9 Vict. c. 20, s. 72. See also Wilkimon v. Hidl, etc.,. 
Rail, Co,, 20 Ch. D. 323. 

(w) 8 & 9 Vict. c. 20, 8. 73. See also Lodchart v. Irish North 
Western Rail, Co,, 14 Jr. C. L. R. 384; Dai^dey v. London, 
Chatham and Dover Rail, Co., L. R. 2 H. L. 43 ; 1 De G. 
J. & S. 204 ; 3 De G. J. & S. 24. 

(o) Dixon V. Great Western Rail. Co., [1896] 2 Q. B. 333. See 
also Storerv, Great Westeni Rail. Co,, 2 Y. & C. C. C. 48 : Wilson v. 
Fnniess Rail, Co,, L. R. 9 Eq. 28. 
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And it is further provided that until the accommodation 
works are completed, the adjoining owners may when they 
have not agreed to receive compensation in lieu of the 
works being executed cross the railway with carriages, 
carts, and horses (p). 

After the accommodation works h^-ve been completed, — 
and fences, with gates therein, have been erected along 
either side of the railway line, if any person omits to shut 
and fasten, any such gate, as soon as he, and the carriage 
cattle or other animals under his care, have passed through 
the same, he is to forfeit for every such offence a sum not 
exceeding 405. 

The obligation to keep up fences which is imposed upon 
the railway company by the Act, exists only as between 
the company and the owners and occupiers of the adjoining 
lands ; and no duty on the part of a railway company 
arises, under that section, towards its own passengers ; 
that is to say, if an accident happens to a train in conse- 
quence of cattle straying on the line through the fences 
being out of repair, the passengers, if they are to succeed 
in an action for the injuries so received, must rely, not 
upon the above-mentioned section, but upon the common 
law duty imposed upon the company to take reasonable 
care that accidents do not happen in consequence of the 
line being imperfectly protected against cattle, where it is 
probable that they will stray upon it (5^). 

It has also been decided, that the liability of a railway 
company to make and maintain fences along their line is 
not more extensive than the liability of an ordinary land- 
owner, in a case where such landowner is bound by pre- 
scription to repair fences for the benefit of his neighbour ; 
that is to say, the liability of the railway company is a 
liability only as hetioeen the company and the adjoining 

(p) 8 & 9 Vict. c. 20, 8. 74. See also Grand Jmiction Rail, 
Co. V. White^ 8 M. & W. 214 ; Manning v. Eastern Comities Rail. 
Co,, 12 M. & W. 237 ; 3 Rail. Cas. 637. 

(5) 8 & 9 Vict. c. 20, 8. 68. See also Sharrod v. London and 
North Western Rail, Co., 4 Exch. 580 ; Bvxton v. North Eastern 
Rail. Co., L. R. 3 Q. B. 549. 
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owiier ; in other words, the Act only obliges the company 
to fence against cattle which are lawfully using tlie adjoining 
lanii(r): Thus, in one instance(*),it appeared that the plaintiflF 
in 1846 became tenant from year to year of land belonging 
to one G., and in 1847 the defendants, a railway company, 
acquired part of the land in the exercise of their statutory 
powers, and by arrangement with G. paid him compen- 
sation in lieu of all accommodation works, including the 
right to have his land fenced from the railway, G. releasing 
the defendants from their statutory obligation in that 
respect. The defendants, however, made a fence of posts 
and rails between the land so occupied by the plaintiflF and 
a ditch in the defendants' land adjoining the railway, and 
they planted a hedge on the side of the ditch nearest the 
' railway, itself sufficient to prevent animals from straying 
thereon ; but they afterwards neglected to keep up the 
posts and rails ; and in consequence of their neglect to do 
so, in 1879 and whilst the plaintiflF still continued in occu- 
pation under the original tenancy which had never been 
determined, a cow belonging to the plaintiflF fell into the 
ditch and was killed. In these circumstances, the Court 
held, that the defendants were liable for the loss of the 
cow, because their arrangement with the owner did not 
exonerate them from their statutory liability to maintain 
the fence for the benefit of the occupier. 

Again, where it appeared that a railway company let 
surplus land to the plaintiff, separating it, by means of an 
open post-and-rail fence four feet high, from the adjoining 
land not taken, and horses kept on the adjoining land of 
the defendant passed their heads through and over the 
fence, and did damage to the plaintiff's crops, it was held, 
that the duty of fencing being, by the statute, imposed 
upon the railway company, the defendant was not respon- 
sible for the trespass of his cattle, because the plaintiff 



(/•) Rkhetts V. E. & W. India Docks Rail, Co., 12 C. B. 160, 
174. 

(«) Con-y V. Great Western Rail. Co., 6 Q. B. D. 237 ; 7 Q. B. D. 
322. 
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being entitled only through the company, the company's 
default was (in a sense) the plaintiff's default {€), 

So, under circumstances showing that the plaintiff hired 
of the occupier of some land adjoining the defendants' 
line of railway a stable for his horse, and the horse was 
allowed during the day to graze on the land, but that one 
night it escaped from the stable on to the land, and thence 
through a defective fence on to the defendants' line, where 
it was run over and killed by a train, it was held, that 
the plaintiff was entitled to recover ; scilicet^ because he 
was within the intent of the provisions as to fences con- 
tained in the Act (w). 

But where it appeared that the plaintiff, a platelayer in 
the employment of a railway company, was returning 
from his work along their line upon a trolly propelled by ' 
hand, when the pigs of the defendant which were lawfully 
on a field of the defendant which adjoined the railway 
line, got through the fence between that field and the 
railway, on to the railway line and in front of the trolly ; 
and the trolly was in consequence upset, and the plaintiff 
injured, the Court held, that the plaintiff was not entitled 
to recover (.r). 

(0 Wiseman v. Booker, L. E. 3 C. P. D. 184. 

(w) Dawson v. Midland Rail. Co,, L. E. 8 Exch. 8. 

(x) Child V. Heam, L. E. 9 Exch. 176, in which case it was 
observed by Bramwell, B., that the fence, to be made and 
maintained under s. 68 of the Eailways Clauses Act, 1845, " is to 
be sufl&cient for two purposes, for separating the land taken for the 
use of the railway from the adjoining lands not taken, and for 
* protecting such lands from trespass, or the cattle of the owners or 
occupiers thereof from straying thereout by reason of the railway.' 
The company were therefore bound to fence against the defend- 
ant's cattle, and I think the word * cattle ' in this section is suffi- 
ciently comprehensive to include pigs. Now, the fence was not 
sufficient to prevent the defendant's pigs from trespassing, and it 
would seem to follow that the railway com{)any must be liable for 
the consequence of the pigs escaping through it. But it does not 
follow as a consequence that they would be liable for any mischief 
done by any pig escaping on to the line through a defective fence. 
Nor do we lay down that there must be a fence so close and strong 
that no pig could push through it, or so high that no horse or 
bullock could leap it. One could scarcely tell the limits of such a 
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Where the railway runs by the side of a highway, the 
highway is to be considered as adjoining land within 
the Act ; and therefore the company must fence against 
cattle which are lawfully using the highway (ij) ; and this 
is so, notwithstanding that (apart from statute) private 
individuals whose properties adjoin the highway are under 
no obligation to fence, unless against some special 
danger (z). An estray which is being driven home is 
lawfully on the highway ; and if it meets with injury 
in consequence of the fences being dilapidated contrary to 
the statutory duty of the company to repair, the company 
will be responsible (a). 

There is, however, no obligation upon the company, 
under this section, to fence one part of their property 
from another part ; and it has been held that a 
company are not obliged to fence a station yard from 
the railway ; and therefore are not responsible for an 
accident which happens to an animal which leaves the 
yard and goes upon the line of rails, without any fault on 
the part of the company's servants (6). 

Again, where the facts were that the train overshot 
the platform, at a place where the line ran upon an 



requirement, for the strength of swine is such that they would 
break through almost any fence, if there were a sufficient induce- 
ment on the other side. But the company are bound to put up 
such a fence that a pig not of a peculiarly wandering disposition, 
nor under any excessive temptation, will not get through it." Now, 
here, the fence was not sufficient ; and the company could not 
have maintained any action against the owner of the pigs for 
trespass, and the question arises, is the defendant liable to this 
plaintiff, an employee of the company ? The servant can be in no 
better position than the master, when he is using the master's 
property for the master's purposes ; and having met with the 
accident through the employer's negligence, the plaintiff can 
maintain no action against the defendant. 

(?/) Manchester and Sheffield Rail Co, v. Wallis, 14 C. B. 213. 

(z) Potter v. Parry, 7 W. R. 182. 

(a) Midland Rail Co. v. Daykin, 17 C. B. 129. 

(h) Roberts v. Great Western Rail. Co., 4 C. B. (n.s.) 506, 520. 
See also Siner v. Great Western Rail. Co., L. R. 4 Ex. 117 ; 
Tooniey v. London, Brighton and South Coast Rail. Co., 3 C. B. 
(N.s.) 146. 
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embankment, at the foot cf which was the highroad, 
and that the night was dark, and there was no light, either 
fn the carriage or on the platform, and no fence on the top of 
the embankment between it and the roadway beneath, and 
that the plaintiff, without waiting to see if the train would 
be put back to the platform, got out ; and, in doing 
so, slipped and fell down the embankment on to the 
roadway beneath, it was held that the company being 
only bound to fence against the adjoining land were 
not obliged to fence for the benefit of persons already on 
the railway premises, and therefore could not (merely upon 
the ground of the want of a fence) be held responsible for 
the accident (c). On the other hand, where the company 
were possessed of a tramway, which ran by the side of 
their line, and which they invited the public to use on 
payment of a toll, the court held that the company were, 
by the common law, — and quite apart from the statute, — 
under a liability to protect persons lawfully using the 
traitiway from injury from the passing trains, and were 
therefore bound to maintain sufficient fences and gates 
between the railway and the tramway (d). 

B. Level orossings and the duty of railway 
companies in connection therewith. — If a railway 
crosses any turnpike road or other public road on a level, 
the company is required by the Railways Clauses Act, 
1845, to erect and at all times thereafter to maintain, good 
and sufficient gates across the road, on each side of the 
railway, where the same shall communicate therewith ; 
:and the company must also employ proper persons to 
open and shut the gates, and the gates must be kept 
constantly closed across the road on both sides of the 
railway (^), except during the time when horses, cattle. 



(c) Harrold v. Great Western Rail. Co.^ 14 L. T. (n.s.) 440 ; 
Walker v. Midland Rail Co., 14 L. T. (n.s.) 796 ; Holmes v. North 
Eastern Rail. Co., L. R. 4 Ex. 254. 

{d) Marfell v. South Western Rail. Co., 8 C. B. (n.s,) 525. 

j(e) 8 & 9 Vict. c. 20, s. 47. 
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carts, or carriages passing along the same require to cross 
the railway. The gates are to be of such dimensions, and 
so to be constructed, as that when closed they shall fence in 
the railway and prevent cattle or horses from getting 
from the road on to the railway ; and the gatekeeper must 
close the gates as soon as any animals or vehicles lawfully 
passing shall have passed across the line. 

With respect to these statutory requirements, it has been 
stated (/) that persons have no right to open the gates 
for themselves for the purpose of passing through with 
carriages and horses, and therefore that if a person with 
a horse and cart, finding the gates shut and no watchman 
on duty, takes upon himself to open the gates and to 
cross the line, he does so at his own risk, and the company 
would not be responsible. Subject to that distinction, 
it appears, however, that the liability of the company, 
under the statute, extends to keeping the gates constantly 
closed against all cattle on the highway, xchether straying 
or passing thereon (g). 

Again where a carriage-way crossed the defendants* line 
on a level, and it appeared that there was a single gate, 
with a gate-keeper stationed at it, on one side of the line ; 
and that on the other side there were two gates, one of 
them leading into private property ; and the driver of a 
cart who desired to cross from the private property called 
out to the gate-keeper to know if a train was expected, and 
the gate-keeper signalled to him to come on, which he did. 

The Board of Trade may order the gates to be closed 
across the railway instead of across the road, if they think that 
it would be more conducive to the public safety. 

The local authority must repair an inclined plane leading up 
to a level crossing notwithstanding the railway company has raised 
the level of the highway under 8 & 9 Vict. c. 20, s. 16 (West Lanca- 
shire District Council v. Lancashire and Yorkshire Rail. Co.j 
19 T. L. R. 625). 

A lodge for the gatekeeper is provided by 26 & 27 Vict. c. 92, 

8. 6. 

(/) Wyatt V. Great Westeim Rail. Co., 6 B. & S. 709 ; 34 L. J. 
Q. B. 204. 

{g) Fawcett v. York and North Midland Rail. Co., 16 Q. B. 610 ; 
Dickenson v. London and North Western Rail. Co.. Har. & Rut. 399. 
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and the cart was run into by a train, the court held, that 
although the section in question in terms imposed the duty 
of merely keeping the gates closed across a public carriage 
road, yet that a general duty was implied of using proper 
caution in opening them ; that as the vehicle could not be 
driven across the railway without passing through the 
gateway, it was the gate-keeper's duty to open the gate or 
else to refuse to open it, according as the line was clear or 
not ; and that the defendants were liable for the accident, 
equally as if the gate-keeper had opened the gate (A). So 
where there were the proper gates, but they were negli- 
gently left open when a train was expected, the court held 
that the plaintiff was entitled to recover damages for the 
injury he met with, although, with care and circumspec- 
tion on his part, he was able to have seen, at a distance, 
the approach of the train which occasioned the injury 0. 
If the railway crosses any highway, other than a public 
carriage-way, on the level, then the company are required, 
at their own expense, to make and at all times maintain 
convenient ascents and descents, and other convenient 
approaches, with handrails or other fences ; and also, if 
such highway is a bridleway, to erect and at all times 
maintain good and sufficient gates, — and if such highway 
is a footway, good and sufficient gates or stiles, — on each 
side of the railway where the highway communicates 
therewith {k), thus, where the line crossed a public 
footpath on the level, and the company had not erected 
any gate or stile, as provided by the Act, and the plaintiff, 
a child four-and-a-half years old (who had been sent on an 
errand), was found on the line with his foot cut off, the 
company were held liable {I). 

(h) Lunt V. London and North Western Rail. Co., L. E. 1 Q. B. 
277. 

(i) Wanless v. North Eastern Rail. Co., L. E. 6 Q. B. 481 ; L. E. 
7 H. L. 12. 

(A:) 8 & 9 Vict. c. 20, s. 6U 

(0 Williams v. Great Western Rail. Co., L. E. 9 Ex. 157. 

B. G 
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• 
It appears, however, that in respect of an accident which 
has happened in consequence of defects in the fences, 
gates, or stiles which the company are bound to make and 
maintain, tho company, notwithstanding its duty at com- 
mon law and under the statute (m), will not be liable if 
the person injured has contributed to the accident by want 
of ordinary and proper care on his own part ; for the 
rule depends on whether the damage was occasioned 
entirely by the negligence or improper conduct of the 
defendant, or whether the plaintiflF himself so far contri- 
buted to the misfortune by his own negligence as thj^ but 
for such negligence on his part, the misfortune would not 
have happened ; for in the former case the plaintiff would 
be entitled to recover ; in the latter, not. Mere negligence 
would not, however, disentitle a plaintiff to recover, unless 
it were such that, but for that negligence, the misfortune 
could not have happened (n) ; accordingly with respect to 
the proof, the onus of proving affirmatively that there was 
contributory negligence on the part of the person injured, 
rests, in the first instance, on the defendants ; and the 
plaintiff is not bound to prove the negative : but, in the 
course of the trial the onus may be shifted ; and the con- 
tributory negligence may be proved in the course of the 
plaintiff's own evidence (o). 

It is impossible to lay down any fixed rule as to what 
amounts to negligence on the part of the railway company, 
or contributory negligence on the part of the injured 
person ; where, however, the facts showed that a good 



(m) Bilhee v. London and Brighton Rail. Co.^ 18 C. B. (n.s.) 584. 

(m) Ttiffy. Warman, 5 C. B. (n.s.) 571 ; 2 C. B. (n.s.) 740. See 
also Siner v. Great Western Rail. Co., L.E. 3 Ex. 150 ; L. R. 4 Ex. 
117 ; Davey v. London and South Western Rail. Co., 11 Q. B. D. 213 ; 
1 2 Q. B. D. 17 ; Butterfield v. Forrester, 11 East, 60 ; Bridge v. Gmnd 
Junction Rail. Co., 3 M. & W. 246 ; Davies v. Mann, 10 M. & W. 
548 ; Doicell v. General Steam Navigation Co., 5 E. & B. 206 ; Foy v. 
London and Brighton Rail. Co., 18 C. B. (n.s.) 225 ; Richardson v. 
Metropolitan Rail. Co., L. R. 3 C. P. 374 n ; Ellis v. Great Western 
Rail. Co., L. R. 9 C. P. 551. 

(o) Wdkelin v. London and South Western Rail. Co., 12 App. Cas. 
41. See also Dublin, etc. Rail. Co. v. Slattery, 3 App. Cas. 1155. 
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and sufficient swing gate had been provided by the 
company at a place where a public footpath crossed the 
line, and it appeared that by way of extra precaution the 
oonipany usually, but not invariably, fastened the gate by 
letting down a ring over the gate posts when a train was 
approaching, and a foot passenger, finding the ring up, 
taking it for granted that the line was clear, attempted 
to cross, and was knocked down and killed by a passing 
train, it was held that the omission to fasten the gate 
'did not amount to an invitation to the deceased to come 
on the line, and that there was evidence of contributory 
negligence on his part disentitling his representatives to 
recover, — inasmuch as the deceased might, by looking up 
the line, have seen the approaching train in time to have 
avoided the accident (/)). 

But where a railway line crossed a public footpath on 
the level, the approaches to the crossing being guarded 
by hand gates, and a watchman was employed by the 
company to take charge of the gates and crossing during 
the day, but he was withdrawn at night, and the body of 
a man was found on the line near the level crossing, the 
man having been killed by a night train which carried 
the usual head lights but did not whistle or otherwise give 
warning of its approach, and in an action brought by 
the legal personal representatives of the deceased on the 
ground of negligence, the jury found a verdict for the 
plaintiff, although no evidence was given of the circum- 
stances under which the deceased got on to the line, the 
•court held that, even assuming negligence on the part of 

{p) Skelton v. London and North Western Rail. Co., L. E. 2 C. P. 
-631. See also Ellis v. Lotidon and South Western Bail. Co., 2 H. & 
N. 424 ; Haigh v. London and North Western Rail. Co., 1 F. & F. 
-646. 

In Stubley v. London and North Western Rail. Co., L. R. 1 Ex. 
13 ; 4 H. & C. 83, it was stated that there is no general duty on 
railway companies to place watchmen at public footways crossing 
the railway line on the level ; and that it depends on the circum- 
stances of each case, whether the omission to do so amounts to 
negligence on the part of the company. See Wakelin v. London 
Kind South Western Rail. Co., 12 App. Cas. 41, 46. 

u 2 
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the company, there was no evidence to connect such 
negligence with the accident, and that there was, there- 
fore, no case to go to the jury, and the company were not 
liable (q). 

Again, where it appeared that a line was crossed on 
the level by a public carriage-way and by a footway, and 
there were gates across the carriage-way, and turnstiles 
across the footway, but that there was no watchman on 
duty, and that the gate across the carriage-way had been 
left' partially open on one side of the line, — the court held 
that these circumstances amounted to an intimation to 
foot passengers that the line was clear ; and for this 
negligence on the part of the company they were, there- 
fore, held liable to the representatives of a person who 
was killed while crossing the line (?•). 

So, in an action against a railway company for not 
properly fencing their line at a level crossing, by reason 
of which neglect of the company certain horses belonging 
to the plaintiff had strayed on to the line and been killed, 
it appeared that there were gates at the level crossing of 
the full width of the road properly so called, but that, 
for the convenience of foot passengers using the crossing, 
a swing gate had been placed by the company upon a 
piece of land beyond the limits of the road and on the 
same line with the gates ; and that the horses after having 
strayed from the plaintiff's land arrived at the level 
crossing, where, finding the gates closed, they had turned 
aside to the swing gate and had forced their way through 
it, — owing to tlie defective condition of the posts, — and so had 
got on to the line, when they were killed by a passing 
train, — the court held that there was evidence of a breach 
on the part of the company of their duty to fence the rail- 
way from the road, and that they were, therefore, liable (s)^ 

(q) Wakelin v. London and South Western Aail. Co., 12 App- 
Cas. 41. 

(r) Stapley v. London and Brighton Rail. Co., L. R. 1 Ex. 21 ; 
35 L. J. Ex. 7, following Bilhee v. London and Brighton Rail. Co.y, 
18 C. B. (N.s.) 584. 

(«) Charman v. South Eastei-nMail. Co., 21 Q. B. D. 524. 
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Again, where some beasts of the plaintiff were being 
driven at 11 p.m. along an occupation road to some fields, 
and the road crossed a siding of the defendants' railway 
on the level ; and while the cattle were crossing the 
siding, the company's servants negligently sent some 
trucks down an incline into the siding, and thereby 
separated the cattle from the drover and frightened them 
and they rushed away, and six of them were afterwards 
found at between 3 and 4 a.m. lying dead or dying on 
another part of the line ; and it appeared that these six 
beasts had gone along the occupation road up to a garden 
and orchard about a quarter of a mile from the level 
crossing and had got into the garden there through a 
defect in the fences, and so on to the line, — the court 
held, that the company had been guilty of negligence 
whereby the drover had lost control over the cattle, and 
that it was, therefore, no answer to the action of the 
plaintiff for the injury to his cattle, for the company to 
say, that if the fence of the garden had not been defective 
the accident would not have happened ; and for the same 
reason the damages claimed were not too remote (t). 

As regards bridges erected for carrying any road over 
the railway, it is required, by statute, that such bridges 
shall be built with a fence (on each side thereof) of not 
less than four feet, and with a fence (on each side of the 
immediate approaches to the bridge) of not less than three 
feet (u) : also, the railway company is bound to keep the 
road and the bridge in repair (a'), unless the railway is 
carried over the road by means of a bridge (y). 

Where notices have been put up by the railway com- 
pany forbidding people to cross the line at a particular 
point, — if these notices have been continually disregarded 

(/) Sueesbi/ v. Lancashire and Yorkshire Rail. Co., 1 Q. B. D. 42. 

(ft) 8 <fe 9 Vict. c. 20, s. 50. 

(j) Leech v. North Staffordshire Rail. Co., 29 L. J. M. C. 151. 

(;/) London and South Western Rail. Co. v. Sherton (Surveyor), 
23 L. J. M. C. 158 ; and see Dover (Corporation) v. London, 
Chatham and Dover Rail. Co., 30 L. J. Ch. 474. 
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by the public, and the company's servants have not inter- 
fered to enforce their observance, — and an accident occurs 
to a person crossing the line at the point in question, the 
railway company cannot set up the existence of the notices 
by way of defence to the action for the injury (z), 

A private railway, on private property, made and used 
exclusively for the proprietor's own purposes, and not for 
passenger traffic, is not subject to these statutory regu- 
lations as to gates and persons in charge thereof at level 
crossings ; nor are the proprietors bound even at common 
law to erect such gates. And therefore, where a horse 
escaping by night from a field, by no fault of its owner, 
strayed along a turnpike-road on to a private branch rail- 
way at a level crossing where there were no gates or 
person in charge, and then proceeded down the private 
branch railway to where it formed a junction with the 
main line, and was killed on the main line by a passing 
train, — the court held, that the proprietors of the private 
branch-line were not liable for the accident (a). 

(s) Dublin^ d'c.^ Rail. Co. v. Slattei-y, 3 App. Cas. 1155. 
(a) Matsou v. Baird, 3 App. Cas. 1082. 
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A. Duty of mine-owners and mining lessees to 
fence pits, shafts, quarries, &c, — In General. — At 
common law, — apart from any special agreement, — the 
mine-owner or mining lessee, who lawfully opens a 
pit or shaft in the surface, is liable to the owner or 
tenant of the surface lands for any injury, to their 
beasts lying upon or depasturing upon such lands^ 
that occurs through the pit or shaft not being properly 
fenced, for it is the duty of one who, by opening 
a shaft, makes an alteration in the normal state of things 
to take all proper steps to fence it in, so as to prevent 
injury happening to him who has a right to the use of the 
surface of the soil : Thus, where a person had lawfully 
turned some horses into a field in which there was a shaft 
improperly fenced, and one of the horses fell in and was 
killed, the party who had under license from the owner of 
the surface sunk the shaft was held liable for the 
damage (a). 

(a) Groncott v. Williams, 4 B. & S. 149 ; 32 L. J. Q. B. 237, 
in which case it was said by Cockburn, C.J., that the question 
before the court was nice and novel, being *' whether, when the 
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So, where one person had the exclusive right to dig 
stone in a certain close, and another had the exclusive 
right of pasture therein, the cattle of the latter got into 
the stone quarry and damaged the stone ; and the question 
was, whether the former might distrain the cattle damage 
feasant, it was held that he could not, for the pasture owner 
was not obliged to fence off his pasture from the quarry, 
the duty of protecting which clearly devolved upon the 
person having the right to dig there, who therefore was 
liable for all injury occurring to cattle lawfully depasturing 
where the injury arose in consequence of the neglect 
of such duty (b). 

It is the duty also of every man who opens a pit or 



minerals below the surface of the ground have been separated 
from the ownership and occupation of the surface, with a licence 
to the person to whom the minerals are let to sink a shaft 
through the surface, it is incumbent upon the last mentioned 
person to fence off the shaft so as to protect the owner of the 
surface from injury, or whether such owner must himself take steps 
for securing himself from injury.'* There being no stipulation 
between the parties, ** and no evidence of any mining custom, we 
have to see whether there is any implied contract that the fencing 
should be done by the owner of the minerals. On the one hand 
the owner may say to the occupier, — I have given you liberty to 
sink a shaft through the surface of my land, but it is incumbent upon 
you to sink it in such a manner that no injurious consequences 
may result beyond the loss of soil which must occur by reason of 
your so sinking the shaft. On the other hand, the person 
sinking the shaft may say, — I have done no more than you gave 
me a right to do ; and though my leaving the shaft open may 
be attended with some danger to your horses and cattle, if you 
find that there is any danger, you must protect yourself against 
it by making a fence yourself.'* Now, could the mining lessee 
(or the mine-owner) make such an answer as that to the demand 
of the surface-owner ; or is there an implied contract on the part 
of the mining lessee (or mine-owner) to take care that the shaft is 
fenced off ? I think that it is more reasonable, that he who does 
any work that is the cause of danger should avert that danger by 
doing all that is reasonably necessary ; and I think that the person 
who sinks the shaft should do what is necessary to render it harm- 
less to the horses and cattle which are likely to feed on the surface 
of the ground ; and an implied obligation arises to that extent. 
See also Sybray v. White, 1 M. & W. 435. 

(b) Churchill v. Evans, 1 Taunt. 529. 
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quarry on bis own land, so to fence and guard the 
excavation as to prevent injury to persons lawfully (c) 
passing along a highway or public way upon which such 
land abuts or to which it is near (d) : Thus a person who 
in building a house upon land abutting upon a public 
footway, excavates an area, which by the negligence of 
his workpeople is left unfenced, is liable for injury 
suffered by one who, lawfully using the way after dark, 
falls into the area, without any default of his own, and, 
if the person so falling be killed, is moreover liable under 
Lord Campbell's Act, to the representatives of the 
deceased, for this injury (e). So, in the case of a private 
road which the public have been invited to use for any 
particular purpose, it is the duty of the owner, should 
he make excavations, etc., thereon, to fence and guard 
such excavations to prevent injury to persons passing 
lawfully along it (/), the obligation to fence being of 
course still stronger where a toll is exacted for the use 
of the road (^), 



(c) Where persons are trespassing on the land of one who has 
opened an excavation adjoining a highway or public way, or, in 
other words, are not lawfully upon such land, the landowner is 
probably not liable for injuries resulting to such persons from 
the excavation provided the excavation was made prior to the 
passing of the Highway Act, 5 & 6 Will. 4, c. 50, s. 70, notwith- 
standing that the excavation be within twenty-five yards of the way 
(Hardcastle v. South Yorkshire Bail. Co., 4 H. & N. 67). As to 
the effect of the Act with respect to the propriety of a defence 
to an action to recover compensation for injuries received through 
an excavation, see hifra, pp. 96, 97. 

{(l) Hadley v. Trylor^ L. E. 1 C. P. 53. See also Coupland v. 
JIardhigham, 3 Camp. 397 ; Stone v. Jackson, 16 C. B. 199 ; 
Hill V. New River Co., 9 B. & S. 303 ; Daniells v. Potter, 
4 C. & P. 262 ; Proctor v. Harris, 4 C. & P. 337 ; Hughes v. 
Macfie, 2 H. & C. 744. 

(e) Barnes v. Ward, 9 C. B. 392. 

(/) Corby v. Hill, 4 C. B. (n.s.) 556 ; Chapman v. Rothicell, 
E. B. &E. 168. 

{g) Shoehottom v. Egerton, 18 L. T. (n.s.) 364, 889, in which 
case it appeared that the defendants were possessed of a navig- 
able canal, and that the person injured had duly paid toll to. the 
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Again, where it appeared that a public highway crossed 
the defendant's canal over a swivel bridge which had been 
erected by and was under the control of the defendants^ 
and that when the bridge was opened to allow boats to 
pass, the part of the highway which abutted on the canal 
was left wholly unfenced, in consequence of which and 
of the insufficient lighting of the place, a person who was 
passing along the highway at night fell into the canal and 
was drowned, it was held that the canal company, as 
owners of the canal, or otherwise as being entitled to 
the tolls levied for the use of the canal, were liable (A). 

The landowner, moreover, is not relieved from his 
liability for an accident that has occurred in consequence 
of an excavation on his land being made too close to 
a public highway, by the mere fact that the obligation of 
fencing the highway is, by statute, imposed on certain 
other parties who have neglected their duty in this 
respect : Thus, where a Board of Works was required 
by a private Act to build and fence when made such part 
of a highway as was within its district, and the fencing 
was not done upon the road, which was made upon an 
embankment that sloped to ground on a lower level upon 
either side, and it appeared that in digging out the founda- 
tions of a house intended by an adjoining landowner to be 
built on one side of the road, the landowner excavated a 
hole which cut into the slope of the embankment, and into 
the hole a person fell while walking along the highway in 
the dark, and suffered damage, the landowner was held 
liable (0. 

These rules, however, apply only to the case of an exca- 
vation newl^ made by the side of an existing highway, for a 

defendants for the use thereof, moored his boat at one of the 
mooring places on the banks of the canal, gone into a near-by 
town over a bridge, and, on returning to his boat over the bridge, 
fallen through a hole in its floor into the canal basin. 

(h) Munhy v. St. Helen's Canal Co., 2 H. & N. 840. 
(0 Wettor V. Dvnh, 4 F. & F. 298. 
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landowner is not bound to* fence in an old excavntion 
which has been on his land adjoining the highway from 
time immemorial, thus, where there was a highway by the 
side of which from time immemorial a tidal ditch ran, not 
constructed by the owners of the land on which it ran, 
but used by them, and it appeared that a person while 
driving a cab along the highway drove into the ditch for 
want of it being properly fenced and protected and was 
thrown over into it and sustained serious damage, it 
was held that there was no obligation on the landowners 
to fence the ditch (k). So, the rule has no application 
where the highway is newly dedicated to the public, and 
happens to run close to an already existing ditch or sewer ; 
for, in such case, the public who take the benefit of 
the new highway take it subject to all the then existing 
risks and inconveniences ; and if any fences are necessary 
as a protection against these, the fences must be erected at 
the public expense (I). 

Where, however, a person has dangerous premises, 
and enters into a contract with another person to do some 
work or perform some operation thereon (?n), he is bound 
either to fence or otherwise strengthen the dangerous 
parts, or else to give such reasonable notice to the 
workmen employed as will reasonably guarantee their 
safety (n) ; and although persons who are using premises 
by the bare permission of the owner, must in general 
take the premises as they find them, and cannot require 



(k) Coriiwell v. Metropolitan Commisskmers of Seicers, 10 Exch. 
771. See also Wilso7i v. Halifax Corporation^ L. R. 3 Exch. 
114. 

(0 Fisher v. Prowae, 2 B. & S. 771 ; 31 L. J. Q. B. 212, citing 
Comicell V. Metropolita7i Commissioners of Sewers j 10 Exch. 771 ; 
Robins V. Jones^ 15 C. B. (n.s.) 221. 

(jii) Indermanr v. Dames, L. R. 2 C. P. 311 ; L. R. 1 C. P. 
274. 

(w) Holmes v. North Easteim Rail. Co., L. R. 4 Ex. 254 ; 
MaTfell V. South Wales Rail. Co., 8 C. B. (n.s.) 525. 
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the holes and celhirs therein to be protected (o), yet even 
in such case, the owner has no right to create any new 
cause of danger on the property without apprising the 
party thereof ; and if he does so and an accident happens 
in consequence, he will be liable (p) : Thus, where the 
defendant as contractor for a railway company and in the 
course of building a new line for the company, diverted 
a public footpath, and substituted a new footpath for part 
of the old path, he was held liable for not fencing or 
otherwise protecting the point of diversion, — by reason 
of which neglect on his part, the plaintiff passing along 
the footpath on a dark night continued along the old 
part of the path, instead of striking into the new path 
substituted therefor, and so was injured by falling over 
the embankment of the new line (y) ; so where it 
appeared, that it was the usual practice at the defendant 
company's station to unload coal wagons by shunting 
them and tipping the coal into cells, and that it was 
also the usual practice for the consignees of the coal, 
or their servants, to assist in the unloading, and for that 
purpose to go along a flagged path by the side of the 
wagons, and the plaintiff, who was the consignee of 
a coal wagon which could not be unloaded in the usual 
way owing to all the cells being occupied, went, with the 
permission of the stationmaster, to his wagon, which was 
shunted in the usual place, and taking some coal from 
the top of the wagon, descended on to the flagged path, 
when the flag he stepped on gave way, and he fell 
into one, of the cells and w^as injured, it was held, 
that the plaintiff', although he was not getting his coal 
in the usual mode, was yet not a mere licensee, but was 

(o) Bolch V. Smith, 7 H. & N. 736 ; Binks v. South Yorkshire 
Bail. Co., 32 L. J. Q. B. 26 ; Hoiinsell v. Smyth, 7 C. B. (n.s.) 
731 ; Gautret v. Egerton, L. E. 2 C. P. 371 ; Ivay v. Hedges, 
9 Q. B. D. 80. 

{p) Gallagher v. Humphrey, 10 W. R. 664 ; Wilkinson v. 
Fairrie, 1 H. & C. 633. 

((?) Harst V. Taylor, 14 Q. B. D. 918. 
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engaged, with the consent and at the invitation of the defen- 
dants, in a transaction of common interest to both parties, 
and was therefore entitled to require that the defendants' 
premises should be in a reasonably secure condition (r). 

A person who wilfully strays from a public footpath 
or highway, on to the adjoining property, and who falls 
into an unfenced pit or quarry there, is a mere trespasser, 
and can, in general, maintain no action for the injury so 
received : Thus, where one seised of a waste adjacent to 
a highway, dug a hole in the waste within thirty-six feet 
of the highway, and the mare of another, escaping into 
the waste, fell into the hole, and was killed, it was held 
that no action lay against the waste owner, because 
making the pit in the waste was no wrong to the owner 
of the mare through whose own fault the mare escaped into 
the waste (s) ; so, where an action brought under Lord 
Campbell's Act to recover compensation for an accident 
that had occurred to a person who had strayed oiF the 
highway and fallen into an open excavation made by 
the defendants while constructing a reservoir, it was 
held' that the defendants were not liable, because the 
excavation was made at some distance from the way, and 
the person falling into it was a trespasser upon the 
defendants' land before he reached it (t). 



(r) Holmes v. North Eastent Rail. Co., L. R. 4 Exch. 154 ; 
L. R. 6 Exch. 123. 

(«) Blyth V. Tophanij Cro. Jac. 158. See vX^o Hoiinsell v. Smyth ^ 
7 C. B. (N.S.) 731. 

(Jt) Hardcastle v. South YorTcMre Rail. Co., 4 H. & N. 67, in 
which case it was said by Pollock, C.B., that "when a man 
dedicates a way to the public, there does not seem any just 
ground, in reason and good sense, that he should restrict himself, 
in the use of his land adjoining, to any extent further than that 
he should not make the use of the way dangerous to the persons 
who are lawfully upon it and using it, — for to do so would be 
derogating from his grant ; but he gives no liberty or licence 
to the persons using the way to trespass upon his adjoining land : 
and if they, in so doing, come to misfortune, we think they must 
bear the misfortune, and that the owner of the land is not respon- 
sible. If fences are to be put up, it would seem more reasonable 
that they should be put up by those who use the way, — or by those 
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The obligation of fencing pits and quarries, and of pre- 
venting them from becoming a nuisance to the public, is 
primd facie on the occupier of the premises in which the 
excavations are made, and not upon the landlord (m) ; 
but if it be shown that damage has resulted from the non- 
feasance or misfeasance of the landlord, the party injured 
may, at his option, sue either him or the tenant Qc). And the 
landlord will also be liable if he lets premises in an unsafe 
and dangerous condition {y) ; or if, having taken upon 
himself the burden of repairing the fences, he has allowed 
them to become dilapidated (z). 

Under Statute. — With regard to all coal mines, and 
mines of stratified iron-stone, mines of slate, and mines 
of fire-clay, — it is provided, by the Coal Mines Regulation 
Act, 1887 (a), that certain rules, general and special, 
respecting the fencing of parts of the mine and of the 
machinery therein, shall be observed so far as reasonably 
practicable (h) : and by such rules, it is provided that 
every entrance to any place not in actual course of working 
iind extension shall be properly fenced across the whole 
width of such entrance so as to prevent persons inadver- 
tently entering the same (c) ; and that the top of every 

who are under the obligation to repair the way, — than by the 
person or his successors who dedicated the way to the public " 
{approving Blyth v. Tophani, Cro. Jac. 158). 

(h) Janus V. Dean^ 11 Moore, 354 ; Hadley v. Taylor^ L. R. 

1 C. P. 53. 

{x) Todd V. Flight, 9 C. B. (n.s.) 377, 389 ; Rosewell v. Prior, 

2 Salk. 460 ; Coupland v. Hardingham, 3 Camp. 398 ; Bishop v. 
Balford Charity, 1 E. & E. 697, 714. 

{y) Picard v. Smith, 10 C. B. (n.s.) 470 ; Rich v. Basterjield, 
4 C. B. 805 ; R, v. Pedly, 1 A. & E. 822 ; 3 N. & M. 627 ; Gaudy v. 
Jabber, 5 B. & S. 78, 485. 

(z) Payne v. Rogers, 2 H. Bl. 350. 

(a) 50 & 51 Vict. c. 58. This statute, itself amended by 59 & 
60 Vict. c. 43, repealed, but in substance re-enacted the provisions 
of the Coal Mines Regulation Act, 1872 (35 & 36 Vict. c. 76). 

(b) 50 & 51 Vict. c. 58, ss. 49, 50. These sections repeat the 
provisions contained in s. 51 of the earlier Act {Baker v. Carter, 

3 Exch. D. 132 ; Wynne v. Forrester, 5 C. P. D. 361). 

(c) Rule 6. 
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shaft which for the time being is out of use, or used only 
as an air-shaft, shall be securely fenced (d) ; and that the 
top and all entrances between the top and bottom, in- 
<3luding the sump (if any), of every working ventilating 
or pumping shaft shall be properly fenced, — but not so 
as to prevent the temporary removal of the fence for the 
purpose of repairs or other operations if proper precautions 
are used(^) ; and that every fly-wheel and all exposed 
and dangerous parts of the machinery used in or about 
the mine shall be and be kept securely fenced (/). More- 
over, where a mine is either abandoned or ceases to be 
worked, it is provided (g) that the owner of the mine and 
every other person interested therein, shall cause the top 
of the shaft and any side entrance from the surface to be 
securely fenced, and so to keep them for the prevention of 
accidents, non-compliance therewith being an offence 
against the Act, and further, any such shaft or side 
entrance left unfenced, if within fifty yards of any high- 
way, road, footpath, or place of public resort, or if in open 
or uninclosed ground, is made a nuisance within the mean- 
ing of s. 91 of the Public Health Act, 1875. 

With regard to all mines other than those to which the 
Coal Mines Regulation Act applies, it is provided by 
the Metalliferous Mines Regulation Act, 1872 (A), that 
<;ertain rules, general and special, shall be observed in 
every such mine (2) ; and, accordingly, the top of every 
shaft which was opened before the commencement of the 
actual working for the time being of the mine, and has 
not been used during such actual working, must, if so 
required in writing by tlie inspector of tJie district, be 
securely fenced (k) ; so, the top of every other shaft 

(d) Eule 18. 

(e) Rule 19. 
(/) Rule 31. 

(g) 50 & 51 Vict. c. 58, s. 37. This section corresponds with 
s. 41 of the Coal Mines Regulation Act, 1872 (35 & 36 Vict. c. 76). 
(A) 35 & 36 Vict. c. 77. See also 38 & 39 Vict. c. 39. 
(0 35 & 36 Vict. c. 77, s. 23. 
(^0 Rule 6. 
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which for the time being is out of use, or used only as an 
air-shaft, must be securely fenced (I) ; and the top and 
all entrances between the top and bottom of every working 
or pumping shaft (in) shall be properly fenced, — but not 
so as to prevent the temporary removal of the fence for 
the purpose of repairs or other operations if proper pre- 
cautions are used (w). Moreover, various penalties are 
imposed upon persons offending against the provisions of 
the Act(o), which are, by the Quarries Act, 1894(/)), 
extended, with some modifications, to quarries for getting 
slate, stone, coprolites, etc., whenever the depth in any 
part of the quarry exceeds twenty feet. 

With respect to the sinking of pits or shafts by the 
owner of land in proximity to carriage-ways or cart-ways, 
it was provided by the Highway Act((/) that no person 
should thereafter sink any pit or shaft, or erect any steam- 
engine or other like machine, within the distance of twenty- 
five yards, or any windmill within the distance of fifty yards, 
from any part of any carriage-way or cart-way, unless 
such pit, shaft, steam-engine, or windmill be within some 
house or other building or behind some wall or fence, 
sufficient to conceal or screen the same from the carriage- 
way or cart-way, so that the same may not be dangerous 
to passengers, horses, or cattle ; but erections of the 
specified character in existence at the time of the passing 
o£ the Act may be still used, and also be repaired and 
rebuilt or even enlarged. And it is further provided that 
the surveyors of highways are to fence holes dug by them 
for the purpose of getting materials for the repair of the 
highways (r). As a consequence of these provisions in 
the Highway Act, it is probably now no defence to an 

(/) Eraus v. Mo8ty)i, 2 C. P. D. 547. 

Im) Foster v. North Hemlre Afhihig Co., [1891] 1 Q. B. 71. 
(w) Eule 7. 

(o) 35 & 36 Vict. c. 77, ss. 31—38. 
Ip) 57 & 58 Vict. c. 42. 
(5) 5 & 6 Will. 4, c. 50, s. 70. 

(r) 5 & 6 Will. 4, c. 50, s. 55 ; Morgan v. Leach, 10 M. & 
W- 558. 
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action brought to recover compensation for injury received 
through a pit or shaft, not in existence at the time of the 
passing of the Act, being improperly fenced, to allege 
that the plaintiff was a trespasser, if the pit or shaft was 
within the distance of twenty-five yards from the carriage- 
way or cart-way. 

All dangerous machinery is, by various modern statutes, 
required to be securely fenced, — for the protection of the 
employees and others (s), 

B. Duty of mine-owners and mining lessees to 
leave barriers between their own mines and the mines 
adjoining. — In General. — By the general law of the 
country, no duty is thrown upon the owner of a coal or 
iron mine to leave a barrier between his own property and 
that of his neighbour, and there does not appear to be any 
custom, as to leaving barriers, in any of the coal or iron- 
stone districts ; accordingly, it is the practice for each 
mine-owner to work full up to the boundary of his own 
strata on the dip, and to leave a barrier on the rise (t), — 
such barrier being manifestly left for the mine-owner's 
own protection. 

Every man is, in fact, entitled at common law, to 
excavate up to the very edge of his own property, subject 
only to not disturbing the right of lateral support, to 
which his neighbour's land, while unencumbered by 
buildings, is entitled (u) ; and this right apparently is 
the reason why every mine-owner may, at common law, 
work up to the extreme limits of his property, even 
although in so doing he may cut away the only barrier 
which exists between his own mine and the one adjoin- 
ing (x) ; and, in such case, there is no obligation, by 

(«) 54 & 55 Vict. c. 75 ; 58 & 59 Vict. c. 37 ; Redgrave v. Lloyd, 
[1895] 1 Q. B. 876. 

(0 Clegg v. Dearden, 12 Q. B. 600. 

(«) Angus v. Dalton, 3 Q. B. D. 85 ; 4 Q. B. D. 162 ; 6 App. Cas. 
740. 

(x) Rylands v. Fletcher, L. R. 3 H. L. 330. See also Williams v. 
J5a5r«a«/15 W. R. 272. 
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the common law, even to give notice to the adjoining 
proprietor, or mine-owner, of the intended cutting away 
or excavation {y). 

Where two mines lie contiguously, one being worked 
at a higher level than the other, the proprietor of the 
lower mine is under a natural servitude to the proprietor 
of the upper mine to receive all water which finds its way 
down into the lower mine by natural gravitation : Thus, 
where it appeared that the plaintiff was possessed of a 
<jolliery, and that the defendant was possessed of the 
colliery adjoining, which was upon a higher level than 
the plaintiff's colliery, and that, at the time the defendant 
became possessed of his colliery, there were three large 
holes, called thyrlings, existing in the barrier between the 
two mines, — this barrier being wholly within the plaintiff's 
colliery, and the thyrlings having been made by a previous 
owner of the defendant's colliery, between whom and the 
defendant there was no privity, either of contract or of 
estate, — and it also appeared that in the course of winning 
the coal from his colliery, the defendant broke open a 
natural subterranean reservoir of water, the existence of 
which was well known to him, and the water flowed down 
to the thyrlings before mentioned, and through them into 
the plaintiff's colliery, where it did considerable damage, 
it was held that the defendant was not liable, for the 
reason that it was the natural right of each of the ovmers 
of two adjoining coal mines — neither being subject to any 
servitude to the other — to work his own mine in the 
manner most convenient and beneficial to himself, although 
the natural consequence might be,, that some damage 
would accrue to the owner of the adjoining mine, so long 
as such damage did not arise from the negligent or 
malicious conduct of the party (z). 

(y) Troicer v. Chadidck, 6 Bing. N. C. 1 ; 8 Scott, 1 ; Mundy v. 
Duke of Rutland, 23 Ch. D. 81. 

(z) Smith V. Kenrick, 7 C. B. 515, in which case it was observed 
by Cress WELL, J., who delivered the judgment of the court, that 
" Here the working of the two mines has been simultaneous ; but 
the defendant's mine not being subject to any servitude, what 
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The proprietor, however, of the lower mine is not 
obliged to receive water which has been brought into the 
upper mine by artificial means ; and therefore, if the 
owner of the upper mine diverts a stream, €,g.^ so as to 
bring it on his own land, — or, by any other means, brings 
foreign water on his own land, — he must get rid of this 
water in some other way than by sending it down, or 
leaving it to find its own way down, into the workings in 
the adjoining mine (a), — unless, of course, he is able to 
show a prescriptive or other right or title authorising him 
"to send such water down or leave it to find its way 
down (h) : Thus, where the plaintifiF was the lessee of cer- 
tain mines, and the defendant, who was the owner of a mill, 
the site and surface of which adjoined the surface lands 
under which the mines were worked, desiring to construct 
a reservoir on his own surface lands, employed a competent 
-engineer and a contractor for that purpose, and these 
persons neglected, or at all events took no care to block 
up certain vertical shafts that connected certain old 
passages of disused mines, at a spot up to which the 
plaintiff had worked his mines, with the surface lands 
above, such shafts (which had been long out of use) being 
filled up with marl and earth, and it appeared that, in 
-consequence of the not blocking up the shafts, one of 

authority is there for saying that the plaintiff, by working his coal, 
can alter or abridge the defendant's right to work his also ? Surely 
the reasonable thing is, that the plaintiff shall leave part of his 
own coal, to protect his own workings against the influx of water ; 
and, in fact, the plaintiff appears to have taken that view ; for he 
left a barrier, which would have been sufficient for the purpose, 
had it not been broken through by a wrong-doer ; but the defen- 
dant is not responsible for that wrongful act " (citing R. v. Com- 
missioners of Sewers for PagJiam Level, 8 B. & C. 774 ; Dig. lib. 
39, tit. 3). 

(a) Baird v. Williamson, 15 C. B. (n.s.) 376 ; 33 L. J. C. P. 
101 ; Bagriall v. London and North Western Rail. Co., 7 H. & N. 
423 ; 1 H. & C. 544 ; West Cumberland L-on and Steel Co. v. 
Kemjon, 6 Ch. D. 773 ; 11 Ch. D. 782 ; Lomax v. Stott, 39 L. J. 
Ch. 834 ; Fletcher v. Smith, 2 App. Cas. 781 ; Snoio v. Whitehead, 
27 Ch. D. 588. 

(6) Chadimch v. Marsden, L. R. 2 Ex. 285 ; Anderson v. Oppen- 
.heimer, 5 Q. B. D. 602 ; Mu7idy v. Rutland, 23 Ch. D. 81. 
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them burst, when the reservoir was filled and the water 
flowed down through the old passages and flooded the^ 
plaintiff's mine ; the court held, that the defendant was 
liable for the injury so done ; for that, having brought oft 
to his land something liable to do damage if it escaped, he 
was bound to keep it within bounds at his perils since the 
plaintiff had a right to be free from water artificially 
brought or sent to him, directly or indirectly, by its being 
sent to where it would necessarily flow to him ; and the^ 
defendant had no right to pour or send water on to 
the plaintiff's works (c). 

It seems to follow that, where a mining lessee or a 
mine-owner has even wrongfully perforated the barrier 
between his own mine on the dip and the mine of the 
adjoining mine-owner on the rise, the latter has no right 
to make a convenience of the openings for the purpose 
of conducting water from his mine by artificial means, 
and so as to cause more of it to flow down to his neigh- 
bour's mine, than would find its way there by natural 
gravitation (d). 

Moreover, a mine-owner or mining lessee, not being^ 
responsible for an injury caused by the natural percolation 
of water from his mine, or by the natural descent of 
water, that is not foreign water, from his mine, into the 
adjoining mine, is not responsible if the workings in his 
own mine stop the percolation of the water from his own 
into the neighbouring soil, or cause the drying up of 
wells, etc., on the neighbouring property (e). 

It appears to be uncertain, whether one mine-owner 
can, by prescription, acquire a right, in the nature of an 
easement, to compel the adjoining mine-owner to maintain, 
a barrier or boundary wall between the two mines, but 

(c) Rylands v. Fletcher, L. R. 3 H. L. 330 (affirming L. R. 
1 Ex. 265 and reversing 3 H. & C. 774). 

(d) Westminster Brymho Coal Co. v. Clayton^ 36 L. J. Ch. 476. 

(e) Acton v. Blmidell, 12 M. & W. 324 ; Chasemore v. Richards,. 
7 H. L. 349 ; 2 H. & N. 168 ; Popplewell v. Hodhinson, L. R. 
4 Ex. 248 ; Elliott v. North Eastern Rail. Co.^ 1 J. & H. 145 ;. 
10 H. L. 333. 
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upparently the right may arise by express grant; also, 
where the plaintiff's and the defendant's titles have had a 
■common origin, it may, semhle^ arise by implied grant (/). 

Remedies Available to Mine-Owners in respect 
OF Barriers. — A mine-owner may be enjoined from 
working his mine in such a way as to cause irreparable 
damage by foreign water to the adjoining mine (g). 

Again, a mine-owner who breaks through a barrier on 
his neighbour's land whereby water escapes on to his 
neighbour's land, is liable as for a trespass, and for the 
consequential damage arising therefrom is liable in case 
for not preventing the water from continuing to flow 
from his own mine into that of his neighbour (A). But, 
in the general case, the consequential damage must be 
preventible (i) ; and a mine-owner, who has wrongfully 
worked into the mine of his neighbour, and so let water 
escape, must erect on his own land any barrier or wall 
that may be necessary to prevent the further damage, for 
he has no right to commit a fresh trespass in order to stop 
the continued flow of water (k)^ 

The action, whether of trespass or of case, must be 
brought within six years from the time when the cause 
of action accrues, and not after (Z), the cause of action 
accruing, in general, when the actual damage first occurs, 
without reference to the time of committing the act which 
caused it {scilicet, being a lawful act, done upon a man's 

(/) Dunn V. Birmingham Canal^ L. R. 7 Q. B. 244 ; L. R. 
S Q. B. 42. 

{g) Duke of Beaufort v. Morris, 6 Hare, 340 ; 2 Ph. 683 ; Earl 
of Mexhorough y. Bower, 7 Beav. 127; Birmingham Canal Co» v. 
Lloyd, 18 Ves. 515 ; Mundy v. Duke of Rutland, 23 Ch. D. 81 ; 
Westminster Brymbo Coal Co. v. Clayton, 36 L. J. Ch. 476. 

Qi) Firnistone v. Wheeley, 2 D. & L. 203 ; Wilson v. Waddell, 
2 App. Cas. 95. 

(0 Nichols V. Marsland, L. R. 10 Ex. 255 ; 2 Ex. Div. 1 ; 
Box V. Juhh, 4 Ex. Div. 76 ; Dixon v. Metropolitan Board of Works^ 
7 Q. B. D. 418. 

(k) Clegg v. Dearden, 12 Q. B. 600 ; Smith v. Kenrick, 7 C. B. 
561 ; Taylor v. Stendall, 7 Q. B. 634. 

(0 21 Jac. 1, c. 16, 8. 3. 
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own land), and the statute begins to run from the time of 
such actual damage (m). 

And by statutory provision (n) the computation must be 
made without reference to the period when the damage is 
first discovered ; that is to say, no extension of the time 
prescribed by the statute is allowed (or used to be allowed) 
at law on the ground of fraud or mistake : thus it was held 
no answer to a plea of the Statute of Limitations, that the 
plaintiff was prevented by the fraud of the defendant from 
knowing of the cause of action until after the period of 
limitation had expired (o). 

On the other hand, it was a well-settled rule in equity^ 
tlfat, in a case of fraud or mistake, the Statute of Limita- 
tions was no bar to relief in cases falling within the 
exclusive jurisdiction of the courts of equity {p) ; for the 
st^atute, it was said, did not bind the courts of equity, and 
although these courts adopted the statute, as a rule, to 
guide their discretion, yet, in cases of fraud and of mistake, 
they held that the statute ran only from the discovery of 
the fraud or mistake {q). And now, under the provisions 
of the Judicature Act, 187? (r), which came into force on 
November 2nd, 1875, the rule of equity in all these respects 
is become the rule also at law (*). 

('/«) Bonomi v. Backhouse, El. B. & E. 622 ; 9 H. L. Cas. 503 ; 
Roberts v. Read^ 16 East, 217 ; Gillon v. Boddington, 1 Ry. & M. 
i61 ; Smith v. ThacTcerah, L. R. 1 C. P. 564. 

(w) 21 Jac. 1, c. 16, 8. 3. 

(o) Imperial Gas and Coke Co. v. London Gas Light Co., 
10 Exch. 39, in which case it was observed by Martin, B., 
arguendo^ *' It constantly happens that the owner of a coal mine 
takes coal from an adjoining mine, and by fraud prevents it being 
found out for more than six years, yet that is no answer to the 
Statute of Limitationsy See Blair v. Bromley^ 5 Hare, 542 ; 
2 Ph. 354 : Hunter v. Gibbons, 1 H. & N. 459. 

{p) Smith V. Fox, 6 Hare, 386 ; Chetham v. Hoare, L. R. 9 Eq. 
571 ; Vane v. Vane, L. R. 8 Ch. App. 383. 

(5) Ecclesiastical Commissioners v. North Eastern Rail. Co.y 
4 Ch. D. 845. 
. (r) 36 & 37 Vict. c. 66. 

(«) Gibbs V. Guild, 8 Q. B. D. 296 ; 9 Q. B. D. 59 ; Fulhvood \. 
Fullwood, 9 Ch. D. 176. 
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It is also a well-settled rule of law, applicable in all the 
courts, that a man is not to be sued twice over upon 
the same cause of action, i.e,^ for the same wrong ; in 
other words, all damages resulting from one and the same 
cause of action must be recovered at one and the same 
time (i), and it appears to have been decided that a 
mine-owner who has as the result of one action received 
compensation for the abstraction of his boundary coal, 
cannot afterwards bring another action for the subsequent 
consequential damage caused by the water flowing down 
into his mine through the broken barrier (u). 

With respect, however, to new and further subsidences 
that may be attributable to the wrongful removal of lateral 
support to which a mine-owner's land is entitled, it has 
been held that where the damage is the gist of the action, 
only such damage as had actually accrued at the date of 
the action can be recovered in the action, and that the 
further damage can be, and must be, recovered subse- 
quently in one or more subsequent actions (r). 

(0 Mitchell V. Darley Main Colliery Co,, L. R. 14 Q. B. D. 125 ; 

11 App. Cas. 127 (citing Bonomi v. Backhouse, 9 H. L. Cas. 
603). 

(m) Smith V. Kenrick, 7 C. B. 615, 564 ; Clegg v. Deardetty, 

12 Q. B. 591 ; 17 L. J. Q. B. 233 ; Nicklin v. Williams, 10 Exch. 
259. 

(v) Mitchell V. Darley Main Colliery Co., 14 Q. B. D. 125 ; 
11 App. Cas. 125, in which case it was said by Halsbury, L.C, 
that "the question is, whether the satisfaction for the past sub- 
sidence must be taken to have been equivalent to a satisfaction for 
all succeeding subsidences. Now no one will think of disputing 
the proposition, that for one cause of action you must recover all 
damages incident to it by law once and for ever. . . . It is clear 
that no action would lie for the excavation, — ^for it is the damage, 
and not the excavation, which is the cause of action ; and I cannot 
understand, why every new subsidence, although proceeding from 
the same original act or omission of the defendants, is not a new 
cause of action for which damages may be recovered" (citing 
Backhouse v. Bofiomi, 9 H. L. Cas. 503, and not follovnng Lamb v. 
Walker, 3 Q. B. D. 389, which was an action for damage attribu- 
table to the wrongful removal by the defendant of the lateral 
support to which the plaintiff's land was entitled, and wherein 
Manisty, J., expressed the rule to be as follows : " The plaintiff's 
right of action was to have his land and buildings supported by the 
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The remedy in equity, in cases of trespass, is usually by 
injunction (cc), — the bill generally praying for an injunc- 
tion, an inspection, and an account ; and the courts will 
grant that relief in all cases of trespass, whenever the 
damages would be an inadequate and uncertain remedy, 
and the protection of the right in specie is the only mode 
of doing complete justice between the parties (?/). 

The principle upon which an injunction to restrain a 
trespass is granted in cases of the encroachment of one 
mine-owner upon another, according as the trespass is 
committed under colour of title or not, is that where the 
defendant is in possession, and the plaintiff claiming 
possession seeks to restrain him from committing a trespass 
on the estate, the court will not interfere, — unless indeed 
the act is so flagrant a spoliation as to justify the court 
in departing from the general principle ; and where the 
plaintiff is in possession, and the person doing the acts 
complained of is an utter stranger, not claiming under 
any colour of right, the tendency of the court, in the 
absence of special circumstances, is again not to interfere, 
but to leave the plaintiff to his remedy at law (z) ; but 
where the plaintiff is in possession and he seeks to restrain 
07ie toho claims hy adverse title^ then the tendency of the 
court is to grant the injunction, — at least where the acts 
done tend to the destruction of the estate (a) : Thus, an 

subjacent and adjacent soil or strata ; and so long as they were in 
fact supported, he had no cause of action ; but so soon as the 
support which was left proved to be insufficient, and injury to the 
plaintiff's property ensued, then the defendant's act, in withdrawing 
the necessary support, became wrongful, — damnum and injuria then 
concurring, and the plaintiff's cause of action then accrued. . . . 
It is a well-settled rule of law, that damages resulting from one 
and the same caube of action must be assessed and recovered once 
for all ; and it seems to me, that, in the present case, there is but 
one and the same cause of action, namely, that which I have 
already mentioned^'). 

(x) Brookshank v. Smith, 2 Y. & C. 58 ; Denys v. Shuckburgk, 
4 Y. & C. 42. 

(y) Judicature Act, 1873, s. 25 (8) ; Mundy v. Duke of Rutland^ 
23 Ch. D. 81. 

(s) Martin v. Douglas, 16 W. R. 268. 

(«) Lowndes v. Bettle, 10 Jur. (n.s.) 226. 
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injunction was granted restraining the defendants from 
digging coal under the plaintiff's close, which was situated 
between two collieries belonging to a person who had 
mortgaged them in fee to the defendants, the mortgagor 
having wrongfully and clandestinely run a large air-course 
and certain levels or underground roads through the 
plaintiff's mine to connect his two collieries, and having 
also wrongfully and clandestinely abstracted large quanti- 
ties of the plaintiff's coal ; these wrongful acts were not 
known to the mortgagees, but on subsequently taking 
possession as mortgagees, they continued to use the air- 
course and roads ; and they also abstracted more of the 
plaintiff's coal (6). 

It must, however, be said, that, in granting injunctions 
to restrain trespasses by mine-owners whose mines are in 
active operation, the court acts with greater reluctance 
than in ordinary cases of trespass ; and this is because 
of the great loss which might accrue if the works were 
suddenly stopped (c) ; and not unfrequently the party 
whose mine is being trespassed upon would be left 
wholly to his legal reriiedy, — especially when he has been 
guilty of laches in applying for the protection of the court, 
or has apparently acquiesced in the tortious acts of his 
neighbour (d). 

The court will also sometimes direct the payment of a 
way-leave rent, or of damages estimated on the footing of 
a way-leave rent, where the trespass has been secret and 
long continued (e) ; and also, sometimes, where the 
trespass has been open and unconcealed (/). 



(h) Powell V. Aiken, 4 K. & J. 343. See also Plant v. Stott, 
21 L. T. (N.S.) 106. 

(c) Anon., Amb, 209 ; Grey v. DiiTce of Northumberland^ 
13 Ves. 236 ; 17 Ves. 282. 

(d) Field V. Beaumont, 1 Swans. 280 ; 1 B. & Aid. 247 ; 
Jenkim v. Bushhy, 16 W. R. 189. 

(e) Jegon v. Vivian, L. R. 6 Ch. 742 ; Phillips v. Homfray, 
L. R. 6 Ch. 770. 

(/) Whiticham v. Westminister Brymho Coal Co,, [1896] 1 Ch. 
894 ; 2 Ch. 538. 
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Inspection of mines. — The principle, on which the 
conrt acts in granting inspection, where the mine of one 
owner is alleged to have been encroached lipon by an 
adjoining owner, is that wherever it happens that a person 
has the power of making use of his land to the injury of 
another and there is pinmci facie evidence of his doing it, 
even though contradicted and the real fact can only be 
ascertained by going upon that land for the purpose of 
inspecting it, and that inspection can be done without 
producing injury to the person whose land it is, an inspec- 
tion will be directed {g). 

On the other hand, where a. primdfacie case of trespass 
is not made out, or in case the relief claimed is in itself, 
doubtful, then, the right to inspection being only inci- 
dental to the right to relief, the inspection may be refused 
on an interlocutary application ; and in that case, it will 
be granted at the trial as part of the other and substantive 
relief then given, if any such is given. 

Terms and Form of Order. — The order for inspection 
comprises, in general, all incidental directions for rendering 
the inspection effective ; and in a proper case, the order 
will also direct the removal of obstructions (A). 

An order for inspection in the case of mines, — is always 
made upon terms ; and the terms usually imposed are, — 
that a reasonable notice in writing shall be given, stating 

(g) Bennitt v. Whitehouse, 29 L. J. Ch. 326 ; 28 Beav. 119, 
in which it was said that *' the court only requires a prima facie 
case to enable it to make the order. . . . Suppose a man has 
a right to the surface of the ground, but no right to the minerals, 
and the person who has the right to the minerals says to the 
surface owner, ' You are sinking a shaft and getting the minerals 
which belong to me, and with which you have nothing to do, and 
you will not allow me to go upon your land to see whether that is 
done,' — would not the court, in such a case, allow him to go on the 
land to see whether the surface owner is sinking a shaft for that 
purpose ? " See also Earl of Lonsdale v. Ctfrwen^ 3 Bligh (o.s.) 168 ; 
Walker v. Fletcher^ 3 Bligh (o.s.) 177 ; Ennor v. Barwell, 6 Jur. 
(n.s.) 1233 ; Lewis v. March, 8 Hare, 97 ; Attorney -General v. 
Chambers, 12 Beav. 159; Whaleyv. Brancker, 10 Jur. (n.s.) 535; 
Beiinett v. Griffiths, 30 L. J. Q. B. 98. 

(Ji) Bennett v. Grifiths, 30 L. J. Q. B. 98. 
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the time at which the applicant proposes that the inspiec- 
tion shall take place, and giving the names and descrip- 
tions of the persons whom he proposes as his agents for 
that purpose, — which agents must not be persons to whom 
the opposite party may reasonably object ; and the opposite 
party and his agents will usually be allowed to attend the 
inspection ; and if any obstructions require to be removed, 
the applicant is to be at liberty to remove the same, but 
at his own expense ; and he must not do unnecessary 
damage, and must make good all the damage he may do : 
Thus, in a modern case (i) which was an action against 
the defendants for undermining the plaintiff's house 
'vjrhereby it subsided, the order for inspection, granted on 
an interlocutory application, was in the following terms : — 
" It is ordered that the plaintiff's solicitors or agents be 
at liberty to take a copy of that portion of the colliery 
plan which shows the working of the defendants' mine 
under the plaintiff's house, premises, and lands, and within 
a reasonable distance thereof ; and further, that the 
plaintiff, his solicitors, and two viewers or colliery agents 
may forthwith, upon giving one day's notice to the 
defendants' solicitor or agent, inspect the working of the 
defendants' coal mines underlying the plaintiff's house, 
premises, and lands, and within a reasonable distance 
thereof, the plaintiff, his solicitor, and the said viewers or 
agents to be allowed the use of the defendants' shaft 
and cages for ascent and descent, and to be accompanied 
and guided by a person appointed by the defendants. 
The defendants to offer all reasonable facilities for access, 
but should there be any necessity for interfering with the 
ventilation, air-courses or ways, the defendants not to be 
obliged to interfere therewith unless ordered. Should 
there be any diflSculty in carrying out this order, or as 
to the reasonableness of the distance, either party may 
apply farther ; the costs of and occasioned by this appli- 
cation to be costs in the cause." 



(i) Bell V. Loive, 10 Q. B. D. 547. 
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Damages recoverable for Injuries to Mines. — 
Damage unattended with profit to the wrongdoer, and 
damage attended with profit will be distinguished by the 
court (^), and in the latter case an account will usually be 
directed ; accordingly, in the case of mining trespasses, 
such account is a usual incident in every decree (Z). And 
in taking that account, some distitictionps are observed, that 
is to say : — In cases where the party committing the 
trespass is chargeable with fraud or negligence, one rttle is 
applied ; and in cases where he has acted inadvertently or 
under a bond fide belief of title, another rule is applied. 

When there has been fraud or negligence, the damages 
recoverable will be the value of the minerals, at the time they 
first became chattels, without deducting the expense of 
getting them {m) : Thus, where the Court thought the tres- 
passer had been negligent (if not fraudulent), the measure 
of the damages was held to be the value of the coals at the 
time when they first existed as chattels, and the trespasser 
was held not to be entitled to any deduction for the expense 
of getting them (n) ; again, where a mining lessee had tres- 
passed into the adjoining coal mine, and the evidence showed 
that he had had no justification whatever for the trespass, he 
was held liable to account for the value of the coals at the 
pit's mouth, being allowed what was just for the cost of 
raising the coal, but nothing for the costs of getting and 
severing it ; and the decree directed an inquiry as to the 



(k) Poioell V. Aiken, 4 K. & J. 343. 

(Z) Phillips V. Homfmy, [1892] 1 Ch. 465 ; L. R. 6 Ch. 770 ; 
24 Ch. Div. 439 ; 44 Ch. D. 694. See also Powell v, Rees, 
7 A. & E. 426. 

(m) Martin v. Porter, 5 M. & W. 352. 

(«) Wild V. Holt, 9 M. & W. 672, in which case it was observed by 
Parke, B. : " As to the damages, the jury are at liberty to give the 
full value of the coals, calculated at the time they first exist as chattels, 
without deducting the expense of getting them, according to the rule 
laid down in Martin v. Porter, 5 M. & W. 352, — which rule is a 
very salutary one, because the parties must know, — at least they 
may know by proper dialling, — that they are trespassing on their 
neighbour's property." 
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market value at the pit's mouth of the coals worked and 
gotten by the defendants from the plaintiflFs' mine, making 
to the defendants all just allowances for the cost and 
expenses incurred by them in bringing such coal to the 
pit's mouth, but not including the cost of getting or sever- 
ing the coal ; and the defendants were ordered to pay to 
the plaintiffs the amounts which should appear, on the 
result of such inquiry, to be the value of the coal after 
deducting the amount of such allowances. And a further 
inquiry was directed, whether the plaintiffs had sustained 
any and what damage by reason of the defendants having 
broken through the boundary between their mine and the 
plaintiffs' mine ; and it was declared that the defendants 
were liable to pay to the plaintiffs the amount, if any, of 
the damage which should be ascertained on the result of 
such last-mentioned inquiry (o). 

When the trespass has been inadvertent or under a bond 
fide belief of title, the sum payable by the defendant to the 
plaintiff will be the fair value of the coal, as if the coalfield 
had been purchased from the plaintiff at the fair market 
price (/>) : Thus, where an account of coal tortiously 
abstracted by the defendant from the plaintiff 's mine was 
ordered to be taken, and no fraud appeared, the account 
was limited to six years before the filing of the bill, but the 
Court thought, that once the quantity of the coal taken was 
ascertained, the onus would lie on the wrongdoer to prove 
that it was not (so far as it was not) taken within the six 
years (q) ; again where the trespass was committed under 
a hond fide belief of title, and the coal wrongfully worked 
lay under a small piece of land belonging to the plaintiff, 
and could not have been profitably worked by the plaintiff^ 
the damages awarded were the value of the coal to the 



(p) Llynvi Co. V. Brogden, L. R. 11 Eq. 188. 

Q?) Hilton V. WoodSy L. R. 4 Eq. 432, following Wood v. More- 
twod, 3 Q. B. 440, n. ; but compare Wild v. Holt, 9 M. & W. 672. 

(q) Dean v. Thwaite, 21 Beav. 621. See also Trotter v. Maclean, 
13 Ch. D. 574 ; and distinguish Hood v. Easton, 2 GiflP. 692 \ 
2 Jur. (n.s.) 729 ; Williams v. Ragget, 25 W. R. 874. 
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plaintiffs that is to say, were the value thereof calculated 
on the basis of the royalty which the defendants paid on 
the other and neighbouring coal lawfully worked by 
them (r) ; and where coal had been wrongfully taken by 
working into the mine of an adjoining owner, the tres- 
passer (there being no suggestion of fraud) was treated as 
the purchaser at the pit's mouth, and was ordered to pay 
the market value of the coal at the pit's mouth, less the 
actual disbursements (not including any profit or trade 
allowance) for severing and bringing it to bank, so as 
to place the owner in the same position as if he had him- 
self severed and raised the coal (s) . 

Apparently also, in either case, — ^that is to say, whether 
the working has been on the one band fraudulent or negli- 
gent, or on the other hand inadvertent or under a bond fide 
belief of title, — the trespasser will be allowed, in general, 
the costs of raising the coal to the pit's mouth (^), — but 
not invariably so {u) ; and occasionally, but not invari- 
ably (tr), he will be allowed also any royalties which he 
has been compelled to pay ; and also all other sums of 
money that necessarily must have been paid by the 
plaintiff himself to bring the mineral into the market (y). 

C. Duty of mine-owners and mining lessees not to 
work under or within the pr^scribe^ distance from 
railways, canals, waterworks, and sewers. — In 

General. — But for legislative provisions a railway 
company purchasing land for the purpose of its line, 
would have the same right of subjacent and adjacent 
support as a private individual purchasing land for any 
specific purpose, in contemplation at the time of the sale, 

(r) Livingstone v. Raioyards Coal Co,, 5 App. Cas. 25. See also 
Ashton V. Stock, 6 Ch. D. 719. 

(«) United Merthyr Collieries Company^ g Case, L. B.. 15 Eq. 46. 

(t) Morgan v. Powell, 3 Q, B. 278 ; Poicell v. Aiken, 4 K. & J. 
343. 

(m) Llynvi Co. v. Brogden, L. R. 11 Eq. 188. 

(cc) Wild V. Holt, 9 M. & W. 672. 

(jf) Livingstone v. Rawyard^s Coal, Co., 5 App. Cas. 25. 
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known to the vendor (z) ; but in consequence of statutory 
provisions contained in the Railways Clauses Consolidation 
Act, 1845 (a), a railway company cannot claim the benefit 
of the right of an ordinary purchaser of the surface to 
subjacent and adjacent support, the statute having created 
a specific law for such matters, and by that specific law 
alone the rights of the company and the mine-owner inter 
se are regulated (6), the operation of the principle appli- 
cable to a private individual being excluded within the 
prescribed distance from the railway, so that if the com- 
pany declines to purchase the minerals, the mineral owner 
may work them, — working in a proper manner and accord- 
ing to the custom of the locality ; which if he do, he will 
not be responsible for any subsidence of the line (c). 

Under statute. — The railway company may, of course, 
upon its original purchase of the land, purchase also the 
mines and minerals within and under those lands, but 
usually it does not so do ; and if it do not purchase the 
mines and minerals simultaneously with its purchase of 
the surface, it cannot, probably, afterwards purchase 
them, under the provisions of the Railways Clauses Act. 
Apparently, however, it may effect the subsequent pur- 
chase of the mines and minerals within and under the 
lands by virtue of the Lands Clauses Consolidation Act, 
1845 (d) ; for where a railway company had under its 

(2) Caledonian Rail. Co. v. Sprot^ 2 Macq. 449 ; Caledonian Rail. 
Co. V. Belhaven, 3 Macq. 56 ; North Eastern Rail. Co. v. Crosland, 
32 L. J. Ch. 353 ; Buchanan v. Atidrew, L. R. 2 H. L. Sc. 286 ; 
Aspden v. Seddon, L. R. 10 Ch. 394 ; Smith v. Darhy, L. R. 
7 Q. B. 716 ; Gill v. Dickinson, 5 Q. B. D. 159 ; Bell v. Love, 
10 Q. B. D. 547 ; Davis v. Trehame, 6 App. Cas. 460 ; Bell v. Earl 
^/Dudley, [1895] 1 Ch. 182. 

(o) 8 & 9 Vict. c. 20. 

(b) Great Western Rail. Co. v. Bennett, L. R. 2 H. L. 27 ; 
following Dudley Canal Co. v. Grazebrook, 1 B. & Ad. 59. 

(c) Great Western Rail. Co. v. Bennett, L. R. 2 H. L. 27 ; 
Fletcher v. Great Western Rail. Co., 5 H. & N. 689 ; 4 H. & N. 242 ; 
Wyrley Canal Co. v. Bradley, 7 East, 368 ; London and North 
Western Rail. Co. v. Ackroyd, 30 L. J. Ch. 588. 

(d) 8 & 9 Vict. c. 18. 
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special Act the usual power to purchase lands, and had 
purchased certain surface lands accordingly (e)^ it was 
stated, that the company might, under s. 6 of the Lands 
Clauses Consolidation Act, 1845, afterwards purchase the 
minerals under those lands compulsorily, provided only 
that it made the compulsory purchase before the expira- 
tion of the time limited for the exercise of its compulsory 
powers, — there being nothing in the provisions of the 
Railways Clauses Act above set forth to take away the 
power given by the Lands Clauses Consolidation Act ; 
for the provisions referred to were for the benefit not of tJie 
mine^wner hut of the company y and exempted the latter 
from the obligation of buying the minerals simultaneously 
with the surface lands. 

Mines of coal, iron-stone, slate, or other minerals, under 
land purchased by a railway company, are, by express statu- 
tory provision contained in the Railways Clauses Consolida- 
tion Act, 1845 (/), not the property of such company, except 
only such parts thereof as shall be necessary to be dug or 
carried away or used in the construction of the works, 
unless the same shall have been expressly purchased (^) ; 
and all such mines, excepting as aforesaid, are deemed to 
be excepted out of the conveyance of the lands purchased, 
unless they are expressly named therein and conveyed 
thereby ; and the word " mines " includes minerals 
whether got by underground or by open workings ; but it 
is held that clay forming the surface or subsoil of land is 
not a mineral within this section (A), although it pre- 
viously had been held that a bed of clay on which a 

(e) Err'mgton v. Metropolitan District Rail. Co., 19 Ch. D. 559, 
following Fletcher v. Great Western Rail. Co., 4 H. & N. 242 ; 
28 L. J. Exch. 147 ; 29 L. J. Exch. 253. See also Dixon v. Cale- 
donian and Glasgow Rail. Co., 5 App. Cas. 820. 

(/) 8 & 9 Vict. c. 20. 

(^) 8 & 9 Vict. c. 20, 8. 77. 

(Ji) Re an Arbitration beticeen Todd, Birlaston & Co. and the North 
Eastern Rail. Co., 19 T. L. R. 249 (following Glasgotc v. Fai-ie, 
13 App. Cas. 657 ; Great Western Rail. Co. v. Blades, [1901] 
2 Ch. 624 ; 17 T. L. R. 693, and disapproving Midland Rail. Co. v. 
Robinson, 15 App. Cas. 19). 
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railway had been made was a mine, and therefore, unless 
expressly included in the deed to the company, excepted 
therefrom, and that unless the company were willing to 
make compensation for it, it might be dug and worked by 
the landowner (i) ; but although it was held that the mines 
which the owner was empowered to work after notice of his 
intention to work, included not only beds and seams of 
minerals got by underground working, but also such as 
could only be worked, and according to the custom of the 
district would be properly worked, by open or surface opera- 
tions (A), it was regretted by a member of the court that 
clay gotten by workings from the surface had ever been 
held to be included in the word mines ; and it was held 
in a later case, respecting the construction of s. 18 of the 
Waterworks Clauses Act, 1847, that the common clay (or 
brick clay) forming the surface or subsoil of the lands, 
and which could only be worked by surface workings, was 
not included in the statutory exception of minerals con- 
tained in the conveyance of the surface lands to the 
railway company (Z). 

Yet, where the railway passed over a valuable bed 
of clay not included with the land purchased by the 
company for their undertaking, the owner was held 
entitled to work the clay from the surface, because the 
nianner of working clay in the district was by open 
quarrying, and for that purpose to enter upon the land 
conveyed to the company, and to remove the ballast 
and surface soil lying above the clay, the company on 
due notice given of the intention to work having failed to 
purchase (m). 

If the owner, lessee, or occupier of any mines or 
minerals lying under the railway, or under any of the 
works connected therewith, or within the prescribed 

(i) Midland Rail, Co. v. Haunchwood BricJc, etc. Co., 20 Ch. D. 662. 

(k) Midlafid Bail. Co. v. Robinson, 16 App. Cas. 19. 

(I) Glasgow Corporations. Farie, 13 App. Cas. 667. Vide infra, 
p. 122. 

(m) Ruahon Brick and Terra Cotta Co. v. Great Western Rail. Co., 
[1893] 1 Ch. 427. 
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distance therefrom, — or, where no distance is prescribed, 
within forty yards therefrom, — is desirous of working the 
same, he is to give to the company notice in writing 
of his intention so to do, thirty days before commencing 
to work ; and the company may, on the receipt of such 
notice, cause the mines to be inspected, and if (as the 
result of such inspection) it appears to the company that 
the working thereof is likely to damage its works, and 
the company is willing to make compensation for such 
mines or any part thereof, then the owner, lessee, or 
occupier is not to work the same ; and the amount of the 
compensation to be paid by the company for the mines so 
left unworked is, in the absence of an agreement provid- 
ing otherwise, to be settled as in other cases of disputed 
compensation (n). 

Moreover, it is provided that if and so far as the com- 
pany does not within the thirty days state its willingness 
to pay the compensation, then the owner, lessee, or occupier 
may work the mines or the part thereof for which the 
company shall not have stated its willingness to pay 
the compensation, but so always that he work the mines 
in a manner proper and necessary for the beneficial work- 
ing thereof, and according to the usual manner of working 
mines in the district, and at his own expense repair 
any damage and remove any obstruction occasioned to the 
railway by the improper working of the mines (o) ; and 
further, if such damage as aforesaid is not forthwith 
repaired, or such obstruction as aforesaid is not forthwith 
removed, or even without waiting for the owner, lessee, or 
occupier to do the necessary work, the company itself may 
execute the necessary work and recover the expense 
thereof by action against the party liable (/> ). 

Where the company acquires only the right to make 
and maintain a tunnel in and through the land, and 
that easement in or through the land is acquired under 

(w) 8 & 9 Vict. c. 20, 8. 78. 
(o) 8 & 9 Vict. c. 20, 8. 79. 
(i?) 8 & 9 Vict. c. 20, s. 85. 
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the provisions above set forth, — then, equally as if it 
had purchased the land itself, the company is not entitled 
to support, either subjacent or adjacent, for the tunnel ; 
and if thereafter the mine-owner duly complies with the 
provisions as to notice, etc., he may work the mines 
underlaying the tunnel ; and if he, and so long as he, 
works the mines properly and according to the custom of 
the country, he may even withdraw the support to the 
tunnel, unless the company will purchase the minerals or, 
in other words, the right of support (q). 

All the provisions aforesaid are, in general, incorporated 
in, — or the like provisions are, in general, expressly 
inserted in, — the special Acts of the company, — and in 
the special Acts relative to canals and other like public 
undertakings (?•)• 

A special Act may, of course, give the right of support 
to a railway from the subjacent and adjacent mines ; 
and where it gives the right, the provisions to the contrary 
contained in the Railways Clauses Consolidation Act, 1845, 
as above set forth, will not be applicable, even although 
the last-mentioned Act is incorporated in any subse- 
quent special Act of the company ; and the company 
will not be required to purchase the right of support on 
notice given by the mine-owner of his intention to w^ork 
the mines ; and the latter will be liable to be restrained 
by injunction from working the mines under or adjoining 
the railway, in such a manner as to cause a subsidence 
of the line (s). 

Again it has been stated that where an express statu- 
tory right is given to make and maintain something 
requiring support, the statute (in the absence of a con- 

(g) London and North Western Rail. Co. w.Achroi/d, 31 L. J. Ch. 
.588. 

(r) Elliott V. North Eastern Rail. Co., 10 H. L. 333 ; 1 J. & H. 
145 ; 2 De G-. F. & J. 423 ; Sicindell v. Birmingham Canal Co., 
.29 L. J. C. P. 364 ; Dunn v. Birmingham Canal Co., L. R. 8 Q. B. 
42 ; London ami North Western Rail. Co. v. Walker, 19 T. L. R. 519. 

(s) See Great J^estern Rail. Co. v. Cefn Cribbinr Brick Co., 
£1894] 2 Ch. 157. 
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trolling contract) must be taken to mean that the right of 
support shall accompany the right to make and maintain ; 
and just as it would be a strong argument against that 
construction of the Act, if the Act provided no means 
of obtaining compensation for the loss occasioned to the 
landowner by his having to leave the support, so 
conversely, if the Act provided the means of obtaining 
Buch compensation, that would be a strong argument in 
favour of the construction, and it would require a strong 
context to show that the right to support was not given ; 
and it appearing in one case that the means of obtaining 
the compensation were in fact provided by the Act for tlie 
damage occasioned to the landowners by their mines being 
rendered unworkable, — the court held, that the legislature 
must be taken to have intended to give the right of 
support ; and that the plaintiffs might have an injunction to 
restrain the defendant from withdrawing the support (<). 

And, where the special Act of a canal company expressly 
reserved, to the persons from whom the land for the canal 
was purchased, the right of working the mines under the 
canal, provided that no injury was done to the navigation^ it 
was held that the proviso imported merely that the party 
working the mines was to do no unnecessary damage to 
the navigation, or no extraordinary damage by working 
out of the usual mode, but that, subject to that limitation,, 
he was free to work the mines, although the canal should 
be damaged thereby, — so always that he worked in a 
proper manner, and according to the custom of the 
country (w). 

The person entitled to give notice under the Act of his^ 
intention to work a mine being the '^ owner^ lessee^ or 
occupier " thereof, the compensation to be paid to him by 
the company for not working the minerals, is the com- 
pensation to which individually he .is entitled, to the 

(0 London and North Western Rail. Co. v. Evans, [1893] 1 Ch. 
16. 

(w) Dudley Canal Co. v. Grazehrooh, 1 B. & Ad. 59. See also 
Stourbridge Navigation Co. v. Ward, 30 L. J. Q. B. 108 ; Dnmi v. 
Birmingham Canal Co., L. R. 8 Q. B. 42. 
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extent of his own interest : if, therefore, it be the lessee 
who gives the notice, and who receives the compensation, 
the owner, if he can show a right of his own beyond that 
of his lessee, is also entitled to compensation according to 
the extent of his interest (.v) ; and in order to justify 
the owner in giving the notice, it is not necessary that 
he should intend to work the minerals himself, though there 
must be a real and bond fide desire on his part to work, 
either by himself or by his lessees or licensees (y), 

Where a railway company, or a canal company, are 
bound to make compensation if they stop the working of 
the mines under, or within, the prescribed distance from, 
the railway line, or the canal, they cannot stop the works 
beyond the prescribed distance^ without making the mine- 
owner the same compensation as they would have had to 
make, if the mines had been under, or within, the 
prescribed distance from the railway or canal {z)^ 

Where the owners of certain mines which lay under a 
railway gave the company notice of their intention to 
work them, and the company thereupon required a certain 
amount of support to be left, and arbitrators were appointed 

{x) Smith V. Great Western Rail. Co., 3 App. Cas. 165. 
(y) Midland Rail. Co. v. Robi7ison, 15 App. Cas, 19. 

Interest on purchase money of minerals. — Where the private 
Act of a railway company provided that, when the workings of a 
mine owner should get within a prescribed distance of a canal 
owned by the company, he should give to the company two months' 
notice of his intention to proceed with the working, and within 
such period should not work the minerals within the prescribed 
distance, and that the company might inspect the mine, and under 
certain circumstances give notice to the mine owner of its willing- 
ness to purchase the seam within the prescribed distance, for a sum 
by default of agreement to be settled by arbitration, in the manner 
provided for by the Arbitration Act, 1889 (52 & 53 Vict. c. 49), and 
such notice was given, and an arbitration had, it was held that interest 
should be paid by the company from the date of it giving notice 
to purchase (Fletcher v. Lancashire aiid Yorkshire Rail. Co.^ 
18 T. L. R. 417). 

{z) Midland Rail. Co. v. Chechley, L. R. 4 Eq. 19. See also 
Birmingham Canal Co. v. Dudley, 7 H. & N. 969 ; Birmingham 
Canal Co. v. Switidell, 7 H. & N. 980 n. ; Dunn v. Birmingham 
Canal Co., L. R. 8 Q. B. 42. 
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to settle the amount of compensation to be paid by the 
company in respect of the minerals required to be left 
nnworked, and in respect of the continuous working of 
the mines being interrupted, and in respect of their being 
worked under restrictions so as not to affect tbe railway, 
it was held that the provisions of the Lands Clauses Act 
as to the assessment of the compensation applied, because 
the claim of the mine-owner was clearly under the 
seventy-eighth section of the Railways Clauses Consolida- 
tion Act, 1845 (a). 

When a railway company on its purchase of the sur- 
face, purchases also portion of the underlying minerals, 
the rights and obligations which arise from the purchase 
are, as between the company and the owner of the remain- 
ing minerals, regulated and determined by the provisions 
of the Railways Clauses Consolidation Act, 1845, and there- 
fore not dependent on the common law : Thus, where the 
company had given to the landowner a notice to treat in 
respect of certain land including all the minerals there- 
under, except the coal, it was held that in the assessment 
of the compensation, the landowner would not be entitled 
to compensation in respect of coal which he would not be 
able to get without withdrawing the support from the 
minerals purchased by the company ; and that his right 
to compensation in respect of the other coal would only 
arise, when the time arrived at which he was desirous of 
working that other coal (6). 

Where the railway company built three lines of railway 
on parts of the piece of land compulsorily acquired by 
them and left the remaining parts open and unbuilt 
upon, — one of such latter parts forming a triangle within 
the three lines of railway, and the other parts thereof 
being two small pieces on the west of the railway lines, — 
and the landowner from whom the company acquired the 



(a) 8 & 9 Vict. c. 20. See also R. v. London and North Western 
Rail Co,, [1894] 2 Q. B. 512. 

(jb) Re Lord Gerard and London and North Western Rail. Co,^ 
[1895] 1 Q. B. 459. 
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land owned the adjoining land on the east, and subse- 
quently acquired the two severed pieces on the west, 
it was held that he might, having lawfully made a com- 
munication with the land sold to the railway company, 
under s. 79 of the Railways Clauses Consolidation 
Act, 1845, work the minerals thereunder by open 
workings, — ^that being the usual mode of working such 
minerals in the district where the same were situate, 
but that he was not entitled to any right of way over the 
railway, — ^and no right of way over the railway would be 
implied, — for the purpose of working the minerals ; and 
the facts showing that he had parted with the adjoining 
land to the east, — and therefore was no longer the owner, 
lessee, or occupier of that land, it was further held that 
he had no right to work the minerals on, within, or 
under the land within the triangle by means of tunnels or 
passages constructed under the railway, but might work 
those minerals from the pieces of land on the west, 
getting compensation, possibly, from the company for the 
extra expense of working them (c). 

Where by a special Canal Act it was provided that 
it should be lawful for the landowners to work the mines 
and minerals, under the lands to be compulsorily acquired, 
not thereby injuring or obstructing the canal ; and it was 
also provided that, if in pursuing such mines they should 
work near or under the canal so as in the opinion of the 
cannl company to endanger or damage the same, or in the 
opinion of the owners of the mines to endanger or damage 
the further working thereof, the canal company should 
treat with the owners for all such minerals, near or 
under the canal, as should be thought proper to be left 
for the security of the canal or mines, the compensation 
or satisfaction to be paid for the minerals left unworked 
(failing agreement) to be settled by a jury ; and that 
upon payment of such compensation, the mines were not 
to be worked within the limits for which the compen- 
sation should have been paid, it was held, that the owners 

(c) Midland Bail. Co. v. Miles, 33 Ch. D. 632. 
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of a coal mine under and near to the canal who had given 
notice to the canal company of their intention to work the 
coal and, on the company declining to purchase or pay 
compensation for leaving the coal, had proceeded to work 
the coal, — doing so in the usual mode and without 
negligence, — were liable for the damage to the canal 
which resulted from the withdrawal of the necessary 
support, because it was fully competent for them under 
the Act to have initiated the proceedings required for the 
purpose of having the proper compensation provided by 
the Act ascertained and paid (d). 

But where a special Act reserved to the owners of the 
lands in, upon, or through which the canal was to be 
made the mines and minerals within or under the lands to 
be compulsorily acquired, and authorised the owners to 
work such mines and minerals not thereby injuring the 
canal ; and also provided, that if the owner of any mine 
should, in w^orking such mines, work near to or under the 
canal, so as, in the opinion of the canal company, to endanger 
or damage the canal, or, in the opinion of the owner of 
the mines, to endanger or damage the further working of 
the mines, the company might treat with the owner for 
all minerals, near or under the canal, as should be 
thought proper to be left for the security or preservation 
of the canal, the compensation, failing agreement, to 
be settled and ascertained by a jury ; it was held that 
an owner of mines adjacent to^ but not under the canal^ did 
not in respect of such mines come within the former 
provision, and so was under no statutory liability towards 
the canal company to abstain from working these mines ; 
and, it appearing that the working of them near to the 
canal would not endanger or damage the general working 
of them further away from the canal, although it would 
cause some damage to the canal, it was further held, that 
the mine-owner could not insist against the will of the 
company upon minerals being left for the security and 

{d) Knowles v. Lancashire and Yorkshire Rail. Co,, 20 Q. B. D. 
391. 
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preservation of the canal, or upon receiving compen- 
sation from the company therefor, — the company being 
willing that the owner should work as he pleased, and 
preferring from time to time to bear the expense of 
necessary repairs to the canal rather than compensate the 
owner for his un worked minerals (e). 

Where the railway line originally crossed a certain 
highway on the level, and the defendant company law- 
fully and properly working the coal underneath and 
adjacent to the railway and highway at the level, caused 
the highway to gradually subside, — the highway authority, 
a local board, doing nothing to maintain it at the old 
level, — but the railway did not subside, because the rail- 
way company maintained it, by ballast and otherwise, at 
its original level ; and in consequence, the highway 
became obstructed by a sort of embankment across it, — it 
was held that the defendants were not liable for the 
obstruction of the highway, although in respect of its 
subsidence they were liable to the local board for nominal 
damages (/). 

But where commissioners acting under powers con- 
ferred on them by a local inclosure Act, had set out 
certain public highways over the waste, and had directed 
that these highways should be maintained by the inhabi- 
tants and occupiers of the township in which they were 
situated, and that it should be lawful for all persons to 
use the same, and the Act reserved to the lord of the 
manor all mines, minerals, and quarries within or under 
the waste, with power to do every act necessary for 
working them, as fully and freely as he could have done 
in case the Act had not been made, and without paying 
compensation for any damage, and the lord who had 
worked the mines injured one of the roads set out by the 
commissioners, it was held in an action by the local 



(e) Chamber Colliei-y Co. v. Rochdale Canal Co., [1894] 2 Q. B. 
632 ; [1895] A. C. 564. 

(/) Attorney-General v. Conduit Colliery Co., [1895] 1 Q. B. 
301. 
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board, on whom the duty of repairing the road had 
devolved, to recover the expenses of the repairs, that the 
lord's right or title to the mines was subject to the 
rights of the public over the road ; and that the plaintiffs 
were therefore entitled to recover (g). 

By the Waterworks Clauses Act, 1847 (A), it is provided 
that the undertakers shall not be entitled to any mines of 
coal, ironstone, slate, or other minerals under any land 
purchased by them, except only such parts thereof as shall 
be necessary to be dug or carried away or used in the 
construction of the waterworks, unless the same shall have 
been expressly purchased ; and all such mines, excepting 
as aforesaid, are excepted out of the conveyance of the 
land, unless they are expressly conveyed thereby (i) ; and 
it is also provided that the owner, lessee, or occupier of any 
mines or minerals lying under the reservoirs or buildings 
belonging to the undertakers, or under any of their 
underground pipes or works, or within forty yards, or 
other the prescribed distance, therefrom, desirous of 
working the same, is required to give the undertakers 
notice in writing of his intention so to do, thirty days 
before commencing to work the mines : so it is provided 
that an owner, lessee, or occupier of mines is not to work 
the mines if it appear to the undertakers that their 
working will cause damage, and they are willing to make 
compensation to such owner, lessee, or occupier thereof, 
the amount of the compensation to be paid by the under- 
takers for the mines so left unworked to be settled (failing 
agreement) as in other cases of disputed compensation (/:). 

(g) Benfieldside Local Board v. Consett Iron Co., 3 Exch. 54. 

Ih) 10 Vict. c. 17. 

(0 10 Vict. c. 17, s. 18. Vide supra, p. 113. 

(fc) 10 Vict. c. 17, 8. 22. Where a coal company gave a water- 
works company notice that it was a lessee of seams of coal lying 
under and within the prescribed distance from a reservoir belonging 
to the water company and authorised to be made under a special 
Act which incorporated the Lands Clauses Act, 1845, and the 
Waterworks Clauses Act, 1847, and that it was desirous of working 
such seams and that it would so do after the expiration of the 
statutory time from the service of the notice, and the water 
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Moreover, it is further provided that if before the expira- 
tion of the thirty days the undertakers do not state their 
willingness to treat with the owner, lessee, or occupier, it 
shall be lawful for him to work the mines, so that no 
wilful damage be done to the works of the undertakers, 
and so that the mines be not worked in an unusual manner ; 
and if any damage or obstruction is occasioned to the 
works of the undertakers by the .A?^orking of the mines in 
an unusual manner, then the same shall be forthwith 
repaired or removed, as the case may require, and the 
damage made good by the owner, lessee, or occupier, at 
his own expense ; and the undertakers may without 
waiting for the repairs, etc., to be done by the owner, 
lessee, or occupier, execute the same themselves and 
recover from the owner, lessee, or occupier the expense 
thereof by action against the party liable (Z). Again, if 
the working of any such mines under the said works of 
the undertakers or within the prescribed distance there- 
from, be prevented as aforesaid by reason of apprehended 
injury to such works, it shall be lawful for the respective 
owners, lessees, and occupiers of such mines to cut and 
make such and so many airways, headways, gateways, or 
water levels, through the mines, measures, or strata, the 
working whereof shall be so prevented, as may be requisite 
to enable them to ventilate, drain, and work any mines or 
minerals on either side thereof ; but no such airway, head- 
way, gateway, or water level shall be of greater dimensions 
or sections than the prescribed dimensions or sections, and 
where no dimensions are prescribed, eight feet wide and 

company notified the coal company of its willingness to make 
compensation for the latter's interest in the seams which were to 
be left unworked, it was held that the compensation should be 
assessed not only upon consideration of things which could be con- 
sidered as possible at the time of the giving notice of willingness 
to buy and which admitted of a measure of compensation at that 
time, but also on the basis of the knowledge of a value subsequently 
acquired (Re Byllfa and Merthyr Steam Collieries aiid Pontypridd 
Waterworks Co. Arbitration, 19 T. L. R. 673 (reversing 18 T. L. R. 
604 ; [1902] 2 K. B. 135) ). 
(I) 10 Vict. c. 17, 8. 23. 
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«ight feet high, or shall the airways, etc., be cut or made 
upon any part of the works so as to injure them in any 
way (m) ; and except where otherwise provided for by agree- 
ment, the undertakers shall from time to time pay to the 
owner, lessee, or occupier of any mines of coal, ironstone, or 
other minerals, extending so as to lie on both sides of any 
reservoirs, buildings, pipes, conduits, or other works, all 
such additional expenses and losses as shall be incurred by 
such owner, lessee, or occupier by reason of the severance 
of the lands over such mines or minerals by such reser- 
voirs or other works, or of the continuous working of such 
mines or minerals being interrupted as aforesaid, or by 
reason of the same being worked under the restrictions 
contained in this or the special Act, and for any mines or 
minerals not purchased by the undertakers which cannot 
be obtained by reason of making and maintaining the said 
works or by reason of such apprehended injury from the 
working thereof as aforesaid (w). And for the better 
ascertaining whether the mines are being worked or have 
been worked so as to cause damage, the undertakers may 
enter upon any lands through or near which their works 
are situate, and make use of any apparatus or machinery 
belonging to the owner, lessee, or occupier of the mines, 
for the purpose of discovering the distance between their 
works and the parts of the mines which are being worked 
or about to be worked (o) ; but nothing in this or the 
special Act shall prevent the undertakers from being liable 
to any action or other legal proceeding to which they 
would have been liable for any dajnage or injury done or 
occasioned to any mines by means or in consequence of the 
waterworks, in case the same had not been constructed (p). 
And regarding the construction and application of the 
provisions lastly above set forth, it may be stated generally, 
that the decisions upon the corresponding clauses o£ the 

(m) 10 Vict. c. 17, 8. 24. 
In) 10 Vict. c. 17, 8. 25, 
(o) 10 Vict. c. 17, 8. 26. 
Ip) 10 Vict. c. 17, 8. 27. 
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Railways Clauses Act are applicable, without any material 
change (q)i 

D. Support to works and sewers of sanitary autho- 
rities. — By the Public Health Act, 1875 (r), all existing 
and future sewers within the district of the local (sanitary) 
authority are vested in such authority, other than private 
sewers, drainage sewers, and sewers under the control of 
the Commissioners of Sewers ; and such authority may 
construct new sewers and acquire lands or easements for 
that purpose within their district ; and they are charged 
with the maintenance of all sewers belonging to them, and 
with the alteration and improvement thereof («). 

And it is provided, that the sanitary authority may 
carry uny sewer through, across, or under any turnpike 
road, or any street (^), or place laid out as or intended 
for a street, or under any cellar or vault which may be 
under the pavement or carriage-way of any street, and 
(after giving reasonable notice in writing) into, through, 
or under any lands whatsoever within their district, and 
also (subject to certain particular provisions) beyond 
,their district, — but in the latter case, for the purpose of 
the outfall or distribution {i.e., disposal) of the sewage 
only(M). 

, Notwithstanding that all streets repairable by the 
inhabitants at large within any urban district are by the 
Public Health Act, 1875, so far vested in the sanitary 
authority as to enable it to deal with the whole surface of 
the street between the houses on either side, aud so much 
of the depth thereof as is or can be fairly used for the 

(q) Holliday v. Wakefield Coi^oratio7i, [1891] A. C. 81. 

(r) 38 & 39 Vict. c. 55. 

(«) 38 & 39 Vict. c. 65, ss. 13—16. 

Misfeasance of the local authority renders it liable for 
accident caused when laying sewer (Bull v. Shoreditch, [1903] 
19 T. L. R. 64). 

(0 ffill V. Wallasey Local Board, [1894] 1 Ch. 133. 

(w) 38 & 39 Vict. c. 55, s. 16. 
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ordinary purposes of a street (^), it has been stated that the 
sanitary authority is not by reason of the statute vested 
with mines under the street (a) . Moreover, it is also provided 
that the Public Health Act, 1875, is not in any respect to 
interfere with, or to obstruct the efficient working of, 
mines of any description (t), .and further, it has been 
"expressly provided, by s. 27 of the Highways Act, 1878, 
that notwithstanding anything contained in the Public 
Health Act, 1875, all mines and minerals, of any descrip- 
tion whatsoever, under any distumpiked road or highway 
vested in an urban sanitary authority, shall belong to the 
person who would be entitled thereto, in case such road 
or highway had not become so vested ; and the person 
<?ntitled to any such mines or minerals shall have the same 
powers of working and of getting the same or other 
minerals, as if the road or highway had not become vested 
in the urban sanitary authority, but so nevertheless that 
no damage shall be done to the road or highway (c). 

As regards the right of a sanitary authority to have 
its sewers supported by the subjacent and adjacent land, 
it has been held that there was nothing in the Acts relating 
to the Metropolitan Board of Works which conferred 
upon it any such right (d) ; but in a proceeding under the 
Public Health Act, 1875, to determine the amount of 
compensation to be paid by an urban sanitary authority to 
certain trustees, by reason of it having constructed, under 
the authority of the Act, certain sewers and works through, 
under, and upon the lands of the trustees, which contained 
mines and minerals that were in consequence of the con- 
struction of the sewers, unable to be worked and gotten in 
the usual mode of working without causing a subsidence 
of the surface, risk of injury to the sewer, and risk of 

(x) 38 & 39 Vict. c. 55, s. 149. 
(a) Coverdale v. Charlton, 4 Q. B. D. 104. 
(h) 38 & 39 Vict. c. 55, s. 334. 
(c) 41 & 42 Vict. c. 77, s. 27. 

{d) MetropoUian Board of Works v. Metropolitan Bail, Co., 
L. R. 3 C. P. 612 : L. R. 4 C. P. 192. 
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percolation of sewage into the mines, it was held that the 
sanitary authority was entitled by the Act to have the 
sewers supported by the lands under or adjacent thereto, 
which, though it gave no express right to support for a 
sewer, gave an implied right because there was an ohliga- 
tion to construct a sewer, and also an obligation to keep 
it in repair ; and that it was impossible to conceive that 
the legislature imposed such an obligation without at the 
isame time giving the right to support (e). 

However, by the express provisions of the Public Health 
Act, 1875 (Support of Sewers) Amendment Act, 1883 (/), 
it was provided, as regards both vertical and lateral 
support, that the provisions contained in ss. 18 to 27 
of the Waterworks Clauses Act, 1847, should be incor- 
porated with the Act and with the special Act or pro- 
visional order under which this class of sewers are 
constructed ; and also that the sanitary authority may 
by notice require a specified measure of support to be left 
for the sewers, as well within as beyond the distance of 
forty yards from the sewers, paying compensation to the 
landowners ((/) ; but a sanitary authority is not, by reason 
only of anything contained in the special Act or pro- 
visional order, deemed to have acquired, or to be entitled 
to or bound to acquire, or to make compensation for, any 
right of support for such sanitary work as against any 
person owning or working, or being lessee or occupier of, 
or entitled to work, or otherwise interested, in any mine ; 
and, on the other hand, nothing in the special Act or 
provisional order is deemed to have subjected to or to 
subject any such person to any liability to the sanitary 
authority in respect of damage to a sanitary work caused 
in or consequent upon the working of any mines in a 
reasonable manner ; but where any right of support was 
acquired before the passing of the Act (25th August, 

(e) Corporation of Dudley v. Lord Dudley^ s Trustees^ 8 Q. B. D. 
-86. 

(/) 46 & 47 Vict. c. 37. 

{g) 46 & 47 Vict. c. 37, ss. 2, 3. 
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1883). and no compensation was at that date recoverable 
therefor, the Act does not apply to the sanitary work in 
respect of which such right of support was acquired, or 
operate to deprive the sanitary authority of such right, 
or entitle any person to any compensation in respect 
thereof, to which such person would not have been entitledx 
but for the Act (A). 

(h) 46 & 47 Vict. c. 37, s. 4. 



i 



( 129 ) 



CHAPTBE VI. 

PAGE 

A. Party waUs and paHy fences outside the area of the London 

or Metropolitan Building Acts .., 129 

B. Party tvalls within the area of the London or Metropolitan 

Building Acts 136 



A. Party walls and party fences outside the area 
of the London or Metropolitan Building Acts. — If two 

properties are separated by a wall, the presumption is, 
that the middle of the wall is the line of the boundary 
between them (a) ; but that presumption may, of course, 
be rebutted ; and divers distinctions require to be taken. 

The words parti/ wall may be used in four different 
senses, — a wall of which the two adjoining owners are 
tenants in common (b), and that is possibly the primary 
meaning of the phrase ; a wall divided longitudinally into 
two strips, one belonging to each of the two adjoining 
owners (c) ; a wall which belongs entirely to one of the 
adjoining owners, subject to an easement or right in the 
other to have it maintained as a dividing wall between 
the two tenements ; and a wall divided longitudinally into 
two moieties, each moiety being subject to an easement in 
favour of the other moiety (d). 

The property in a party wall erected at the joint 
expense of the two proprietors, as a general rule, follows 
the property of th^ land on which it stands, where the 
quantity of the land contributed by each proprietor is 
known ; that is to say, there is no transfer of the property 

(a) Vide supra j p. 5. 

lb) Wiltshire v. Sidford, 1 M. & R. 403 ; Cubitt v. Porter, 
.8 B. & C. 257. 

(c),Matts V. Hawkins, 5 Taunt. 20. 
(d) Watson v. Gratj, 14 Ch. D. 192. 

B. K 
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of either proprietor to the other, but both of them are 
and remain owners of their respective lands severally as 
before, each having the ordinary remedy for an injury 
done to the portion of the wall standing on his own 
soil {e) : but where the circumstances under which the 
wall was built are unknown, or are not clearly known, 
then it is presumed that the wall belongs to the two 
proprietors as tenants in common (/). 

Where the wall is not common property, but one-half 
of it belongs exclusively to one proprietor and the other 
half of it exclusively to the other, either proprietor may 
be justified in pulling down the wall standing on his own 
land, although thereby sufficient support may not be left 
for the portion of the wall which belongs to his neigh- 
bour (jg) : but that can rarely happen, for, in general, the 
grant of an easement conferring a right of mutual support 
will be implied. The mere circumstance, however, that 
the two walls are in juxtaposition will not of itself give 
the right of support, or render it necessary that a person 
pulling down his part of the wall should give notice of 
his intention so to do to the owner of the other part of the 
wall (A) ; but there must be special circumstances giv ing 
the right of suppor t, — as, for instance, where the two 
walls are so built that one cannot stand without the 
support of the other ; or where both have been at on e 
time in the hand s of the sam e owne r : for in the former 
" case there is an easement of necessity (e), an d in the latter 
the legal presumption is that, when the owner gr anted 
away one of the houses, he reserved to himself a right of 



(c) Matts V. Hawki7i8, 5 Taunt. 20. 

(/) Wiltshire v. Sidford, 1 M. & E. 403 ; 8 'B. & C. 259 ; 
Hutchinson v. Mains, Al. & Nap. 155. See also Callis on Sewers, 
p. 74 (cited in Duke of Newcastle v. Clark, 8 Taunt. 627, 628). 

{g) Wigford v. Gill, Cro. Eliz. 269; Wiltshire v. Sidford, 
1 M. & E. 403 ; Kempston v. Butler, 12 Ir. C. L. E. 516. 

(h) Trower v. Chadicick, 6 Bing. N. C. 1 ; 8 Scott, 1. 

(0 Suffield V. Brovm, 10 Jur. (n.s.) 114 ; 33 L. J. Ch. 249 ; 
Pyer v. Carter, 1 H. & N. 916 ; Wheeldon \, Burrows, 12 Ch. D. 
31. 
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support for his own honse adjoining , ^jad, therefore, 
conferred on his grante e a similar right in respect of the 
house granted to him {lc) 7 

It appears doubtful whether a right of support can be 
gained for one house from another by mere lapse of time, 
— because there is great difficulty in implying a grant of 
an easement in cases where its enjoyment has not been 
open and as of right (J) ; and the difficulty is not got rid 
of by the fact, that the house for which support is claimed 
has been visibly out of the perpendicular for many years, 
— because the amount of support required can be only 
matter of conjecture : Thus, where the houses of the 
plaintiff and defendant were separated by a house belong- 
ing to a third person, the three houses adjoining one 
another, and having all been visibly out of the perpen- 
dicular for upwards of thirty years, and it did not appear 
how the leaning originated, or that there had ever been any 
connection between the houses, either with respect to title, 
possession, or occupation ; but the facts showed that the 
defendant in pulling down his house caused the middle 
or adjoining house to. sink, by reason whereof the plaintiff's 
house, having lost its support, fell down, it was held in 
an action brought to recover damages for the injury that, 
as the houses of the plaintiff and defendant did not adjoin, 
ihe plaintiff had gained no right of support for his house 
from the defendant's (m). 

But when the right of support exists, e.g,^ where two 
persons are owners in severalty of the two moieties of a 
party wall, with cross rights of easement^ neither can pull 
^own his own portion of the wall, without being liable for 
-disturbing the rights of the other. 

And even where no right of support exists, a party 
pulling down his wall, who proceeds so negligently, 

(le) Richards v. Roie^ 9 Exch. 218. See also Brown v. Windsor, 
1 C. & J. 20 ; Peyton v. Mayor of London, 9 B. & C. 725 ; Massey v. 
Goyder, 4 C. & P. 161 ; Murrhie v. Black, 19 C. B. (n.s.) 190. 

(Z) Brown v. Windsor, 1 C. & J. 20; 

(m) Solomon v. The Vintners' Co., 4 H. & N. 585 ; 28 L. J. Ex. 
:370. 

K 2 
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irregularly, and improperly that his neighbour is sub- 
jected to more than ordinary risk, and an accident occurs, 
may be liable for the accident, — even where the party 
injured has not done all that he could for his own protec- 
tion (n). And although the property injured may have 
been so infirm that it could have lasted only a few months 
longer, he may be liable in that case also ; for no person 
has a right to accelerate the fall of his neighbour's house, 
— the age and condition of the property injured being 
merely a circumstance to be taken into consideration by 
the jury in determining the amount of the negligence and 
in assessing the proper damages (o) : Thus, the defendants 
were held liable for carelessness in underpinning a party 
wall between their property and the plaintiff's, whereby 
injury occurred to the latter, the court holding that it 
made no difference, where the defendants conducted them- 
selves so carelessly, negligently, and improperly in pulling 
down their house, and in omitting to use proper pre- 
cautions in that behalf, whereby large quantities of bricks^ 
mortar, etc., fell from the defendants' house into and upon 
the plaintiff's house, and broke his windows, skylights, 
etc., and occasioned other consequential damage, whether 
the plaintiff was owner in severalty of the half of thiB wall 
which was next his house, or whether he and the defen- 
dants were tenants in common of the whole wall (p) ; 
again, a lessor who had covenanted to repair and keep in 
repair all the external parts of demised premises, was held 
liable on his covenant to repair a boundary wall, although 
it adjoined other buildings, — the court saying, that the 
wall, even before the neighbouring house had been 
removed, was an external part of the demised premises, 
the external parts of premises being those which form 
the enclosure of them, and beyond which no part of them 

(w) Walters v. Pfeil, M. & M. 364. 

(o) Dodd V. Holme, 1 A. & E. 493 ; 3 N. & M. 739. 

(p) Bradbee v. Christ's Hospital, 4 M. & Gr. 761. See also 
Gayford v. Nicholls, 9 Exch. 708 ; Davis v. Blachrall Rail. Co.y 
1 M. & Gr. 799 ; Jones v. Bird, 5 B. & Aid. 837. 
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extends ; and that it was immaterial, whether those parts 
were exposed to the atmosphere or rested upon and 
adjoined to other buildings which formed no part of the 
premises let (q). 

Tenancy in common of a party wall or fence, it has been 
sometimes said, does not imply any obligation on the 
part of one tenant in common towards his co-tenaat to 
repair (r) ; but this statement is extremely doubtful, — 
except as regards ordinary/ repairs (s) ; and it is most 
probably erroneous, as regards necessary repairs ; for, at 
common law, where one tenant in common of a party wall 
refused to contribute his share to the repairs, he mighty 
have been compelled to fulfil his duty by the writ de 
reparatione faciendd ; and although that writ was 
abolished by the statute abolishing real actions, still the 
abolition is only of the writ, and not of the simplified 
action in the nature thereof (i). 

If two persons are owners in severalty of the two 
moieties of a party wall, either may maintain trespass 
against the other for aii injury done to his half of the 
wall (w), and may bring ejectment in case he is ousted of 
his half thereof {x) ; but tr espass will not lie by o ne 
tenant in common against anothe r, unless there has been 
some destruction of the common proper ty, and ejectment 
will not lie, unless an actual ouster of the plaintiff from 
the common property by the defendant be proved (y) : 
Thus, trespass will lie for pulling down a wall or destroy- 
ing a tree, carrying away boundary stones, grubbing up 



{q) Green v. Eales^ 2 Q. B. 225. See also M'Clure v. Little, 
19 L. T. (N.s.) 287. 

(?) Gibbon on Dilapidations, 264. 

(«) Leigh v. Dickeson, 12 Q. B. D. 194 ; 15 Q. B. D. 60. 

(0 Co. Litt. 200 b. ; F. N. B. 127. See 3 & 4 Will. 4, c. 27, s. 36. 

(m) Matts V. ffaicJcinSj 5 Taunt. 20. 

(x) Trotter v. Simpson^ 5 C. & P. 51 ; Murly v. JlPDermott, 
8 A. & E. 138. 

(y) Stednian v. Smith, 8 E. & B. 1 ; Jacobs v. Seimrd, L. R. 
4 C. P. 328 ; 5 H. L. 464 ; Watson v. Gray, 14 Ch. D. 192. 
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a hedge, and the like injuries to the common property (z) ; 
but not for pulling down a wall with intent to rebuild it, 
though an action on the case in the nature of waste might 
under such circumstances lie (a), as it will in any other 
• case where one tenant in common misuses the common 

I property (b). Also, no action can be maintained by one 

tenant in common agamst another for merely clipping a 
hedge, or cutting trees in it of a proper^a ge^ gd growt h. — 
^ because that wo uld have the effect of enabling one _t er\ant 
to p revent an other from taking the fair profits of the 
"estate (c) j, Moreove r, if one of two tenants in common 
of a wall heightens it to a greater extent ^^an is 
proper, it has been said that the only remedy of the other 
is to remove the addition ( d) : Thus, where the^plaintiflP 
' and the defendant were respectively owners of adjoining 
houses, and at the rear of each of the houses there was a 
yard, and the two yards were separated by a wall, and it 
Appeared that the plaintiff, in the course of erecting a shed 
in his back yard adjoining to the separation wall, built on 
the top of that wall without the defendant's permission a 
new piece of wall of a triangular shape, and the defendant 
knocked down this new piece of wall, the court was of 
opinion, that the defendant was justified in what he had 
done (e)^^ 

Wfiere two persons are tenants in common of a party 
wall, each of them may enforce a partition of the wall, 
and the partition may be ordered to be made longi- 
tudinally (/), the difficulty of making a partition, or 
the inconvenience of it when made, being no ground 

(z) Cubitt V. Porter, 8 B. & C. 270 ; Noye v. Meed, 1 M. & R. 
63 ; Murray v. Hall, 7 C. B. 441 ; Watermari v. S(^er, 1 Ld. Raym. 
737 ; Voyce v. Voyce, Gow. 201 ; Co. Litt. 200 b. 

(a) Cuhitt V. Porter, 8 B. & C. 270. 

\h) Co. Litt. 200 b. 

(c) Martyn v. Knollys, 8 T. R. 145 ; Jacobs v. Sev^ard, L. R. 
4 C. P. 328 ; 5 H. L. 464. 

{d) Cubitt V. Porter, 8 B. & C. 270. 
. (e) Watson v. Gray, 14 Ch. D. 192. 

(/) May/air Property Co. v. Johnston, [1894] 1 Ch. 508. 
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for depriving either owner of his legal right to a 
partition {g). 

Where the defendants were the owners of two houses 
in a street, and of a gateway under one of them and 
adjoining the gther, and they demised the latter house for 
a term of twenty-one years — ^the lease containing a 
covenant by the lessee to repair all walls and party walls 
belonging to the premises — ^and some years afterwards 
granted a lease to the plaintiff of the former house for a 
term of eleven years subject to a similar covenant to 
repair walls and party walls, it appeared that there was a 
party wall between the gateway and the house it adjoined 
to the height of the first floor, and that the house of the 
plaintifl^^, who was the lessee under the later demise, was 
built so as to extend in part over the top of the gateway 
and to rest upon this party wall between the gateway and 
the other house, and to be supported by it, but that the 
plaintiff's covenant to repair did not extend to this wall, 
and there was no covenant by the defendants to keep it in 
repair ; and it was thereafter discovered that -the walls of 
that part of the house which was above the gateway were 
giving way, the damage arising from the failure of the 
support from the party wall which had bulged in conse- 
quence of the pressure upon it from the plaintiff's premises, 
it was held, in an action against the defendants for this 
failure of.the support, that there was no implied covenant 
on the part of the defendants to support the plaintiff's 
premises, and it was suggested by the court that it might 
be an answer to an action against the plaintiff on his 
covenant to repair, that the repair had been rendered 
impossible by the neglect of some precedent obligation on 
the part of the defendants (A). 

When there is a boundary wall forming the side or end 
wall of a house, and abutting upon a street, and the wall 
has a stone in it containing an inscription, that the wall 

{g) Parker v. Gerard^ Amb. 236 ; Warner v. BaineSy Amb. 589 ; 
Turner v. Morgan., 8 Ves. 142. 

Qi) Coleheck v. Girdlers Co., 1 Q. B. D. 234. 
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belongs to the adjoining owner and not to the owner of 
the house, this effectually excludes the acquisition of the 
wall by adverse possession, and no question of the Statute 
of Limitations, or of adverse possession, or of cesser of 
possession can properly arise («). 

"Many provisions are made in the Code Napoleon con- 
cerning party walls : Thus, in towns and fields, every 
wall which serves as a boundary between buildings, even 
to its base, or between courts and gardens, or even 
between inclosures in the fields, is to be presumed party, 
if there be no title or mark to the contrary (k) ; the 
reparation and rebuilding of party walls are to be at 
the expense of all those who have any claim thereto, and 
in proportion to the claim of each (I) ; and each inhabi- 
tant of a town or suburb can compel his neighbour to 
contribute to the construction and reparation of the 
inclosure forming the boundary there of the houses, 
courts and gardens, the height of the inclosure being 
fixed according to particular regulations or constant 
and acknowledged usages, and, in default of such 
usages and regulations, according to the directions of 
the Code (m). 

B. Party walls within the area of the London or 
Metropolitan Building Acts. — In General. — By the 
London Building Act, 1894 (n), repealing, but developing, 
like provisions contained in the Metropolitan Building 
Act, 1855 (o), an exteimal wall is defined as any outer wall 
or vertical inclosure of any building not being a party 
wall : and a partt/ toall (p ) is defined as being either a 

(0 PhilUpson V. Gihhmi,li. E. 6 Ch. 434. 

(k) Code Napoleon, art. 653. 

(J) Code Napoleon, art. 655. 

(wi) Code Napoleon, art. 663. 

(m) 57 & 58 Yict. c. ccxiii., s. 5. 

(o) 18 & 19 Yict. c. 122, s. 3. 

(^ ) In WestotiY. Aimold^ L. R. 8 Ch. 1084, a case upon the Bristol 
Building Act (which, for all present purposes, is practically 
identical with the London Building Act), it appeared that the 
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wall forming part of a building and used or constructed to 
be used for separation of adjoining buildings belonging to 
diflPerent owners or occupied or constructed or adapted 
to be occupied by different persons ; or a wall forming 

plaintiff's house overlooked, on the south side thereof, a courtyard 
and outbuildings belonging to the defendants, built up against the 
plaintiff's house, — so that, to the height of the first storey, the wall pf 
plaihtiff's house was a party wall between the two buildings. The 
plaintiff's house, however, had two storeys above the first storey ; 
and in the south wall had twelve windows, — ^all opening on the 
external air above defendant's outbuildings. The action was for 
an injunction restraining the defendant from building so as to 
obstruct the plaintiff's ancient lights, to wit, the said twelve 
windows in his south wall ; and it was said, per James, L.J., 
in giving judgment for the plaintiff, that " a party wall is a thing 
which belongs to two persons as part owners, or which divides two 
buildings one from another. It is beyond even the power of the 
legislature to make that a party wall which is not a party wall ; 
they might no doubt make provisions to the effect that that which 
is not a party wall shall, for the purposes of a particular Act of 
Parliament, be deemed to be a party wall ; but they cannot make 
what is not a party wall a party wall, — any more than they can 
make a square a circle. ... A wall may in part of its length 
be a party wall, and in part of its length an external wall ; and 
there is no distinction between height and length, — that is to say, 
a wall may be a party wall up to part of its height, and may be an 
external wall for the rest of its height. Property in London is 
intermixed in such a way that one man's basement and cellar often 
extend under another man's shop ; and the first floor of one house 
is often over the shop of the next house ; and in such case, there 
i would be a party wall between^ the two buildings below, which 

! above would only be a private partition between two rooms in the 

[ same house. There; is nothing in fact or law to make it impossible 

I or improbable that a wall should be a party wall up to a certain 

height, and above that height be the separate property of one of 
the owners." 

The principle of this decision has been recognised and followed 
in Drury v. Army and Navy Supply, Limited, [1896] 2 Q. B. 271, 
a case arising on ss. 59 and 75 of the London Building Act, 1894 
(57 & 58 Vict. c. ccxiii.), which contains certain provisions relativeito 
the thickness of party walls and to the height thereof above the flat 
* of the roof or gables, and relative to the dividing walls (sometimes 

-called party walls) in buildings of the warehouse class ; and it was 
there held, that a party wall ceased to be such and became (in 
effect) an external waU, where it ceased to be a dividing wall. 
See also Crofts v. Haldane, L. R. 2 Q. B. 194 ; Corhett v. Hill, 
L. R. 9 Eq. 671 ; Layboimi v. Gridley, [1892] 2 Ch. 53 ; Watsonv, 
Gray, 14 Ch. D. 192. 
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part of a building and standing to a greater extent 
than the projection of the footings on lands of different 
owners (q). 

A cross-wall is defined as meaning a wall used or con- 
structed to be used in any part of its height as an 
inner wall of a building for separation of one part from 
another part of the building, that building being wholly 
in or being constructed or adapted to be wholly in, one 
occupation. 

Again, a party-fence wall is, according to the statutes 
above mentioned, a wall used or constructed to be used a& 
a separation of adjoining lands of diflPerent owners and 
standing on lands of different owners, and not being part 
of a building but so as not to include a wall constructed 
on the land of one owner the footings of which project 
into the land of another owner. 

So a party arch is an arch separating adjoining build- 
ings, storeys, or rooms, belonging to different owners,, 
or occupied or constructed or adapted to be occupied by 
different persons, or separating a building from a public 
way or a private way leading to premises in other occupa- 
tion ; and a party structure is defined as a party wall and 
also a partition fioor or other structure separating verti- 



{q) In Knight v. Pur sell ^ 11 Ch. D. 412, — being an action in 
which the plaintiff was asking an* injunction against the defendant 
to restrain him from pulling down a wall which stood wholly on* 
the plaintiff's premises, and which was a party structure between 
the plaintiff's and defendant's premises — ^the plaintiff having on 
one side of the wall some sheds and closets, and the defendant 
having on the other side of the wall a larger roofed-in building 
resting against the wall and running along part of it, — ^the injunc^ 
tion granted was limited to the part of the wail which ran 
between the buildings, following the distinction taken in Weston v. 
Arnold^ L. E. 8 Ch. 1084 ; and Fry, J., observed that it appeared to 
him, " on reading the definition of a party wall contained in the third 
section of the Act, that the intention is to define a party wall, not by 
reference to the rights of oimiership which the adjoining proprietors 
may have in any particular wall in dispute^ but by reference to the 
mode of user of the wall ; that is to say, it is a question not of title j 
hut of user; and therefore in order to' determine whether this, 
wall is a party wall, it is not necessary to consider what rights of ^ 
ownership the plaintiff and defendant have, but what is the- 
physical condition, position, and user of the wall." 
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cally or horizontally buildings, storeys or rooms approached 
by distinct staircases or separate entrances from without. 

Moreover the expression building owner is defined as 
such one of the owners of adjoining land as is desirous of 
building or such one of the owners of buildings storeys or 
rooms separated from one another by a party wall or 
party structure as does or is desirous of doing a work 
aflPecting that party wall or party stpucture ; and adjoining 
owner is defined as the owner of the land or (as the case 
may be) of the buildings adjoining those of the building 
owner (r). 

Also, it* was further provided as regards party walls, 
that in either of the following cases, that is to say, first, 
when a wall was after 31st December, 1894, built as 
a party wall in any part ; or secondly, where a wall built 
before or after that date becomes afterwards a party wall 
in any part, — the wall shall be deemed a party wall for 
such part of its length as is so used (s). 

With respect to Building Owners the following 
provisions as to parti/ walls and the like are contained in 
the London Building Act, 1894 (t) : 

"Where lands of different owners adjoin and are 
unbuilt on at the line of junction and either owner is 
about to build on any part of the line of junction the 
following provisions shall have effect : 

" (1) If the building owner desire to build a party wall 
on the line of junction he may serve notice 



(r) 57 & 58 Vict. c. ccxiii., s. 5. See also List v. Tharp, [1897] 
1 Ch. 260. 

(«) 57 & 58 Yict. c. ccxiii., s, 58. 

The Metropolitan Building Act, 1855, by s. 4, extended to, — 
and the London Building Act, 1894, by s. 4, extends to, — all places 
within the limits of the metropolis as defined by the Metropolis 
Management Act, 1855 (18 & 19 Vict. c. 120), ss. 249, 250, that 
is to say, the city of London (including all parts within the 
jurisdiction of the Conmiissioners of Sewers) and the parishes and 
places mentioned in the Schedules A., B., and C, which are 
appended to the last-mentioned Act, viz., St. Marylebone, St. 
Pancras, etc., Paddington, etc., St. John, Hampstead, etc., White- 
chapel, etc., Plumstead, etc., Rotherhithe, etc., Lincoln's Inn, etc. 

(0 57 & 58 Vict. c. ccxiii., s. 87. 
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thereof on the adjoining owner describing the 
intended wall : 

*' (2) If the adjoining owner consent to the building of a 
party wall the wall shall be built half on the 
land of each of the two owners or in such other 
position as may be agreed between the two 
owners : 

" (3) The expense of the building of the party wall shall 
be from time to time defrayed by the two 
owners in due proportion regard being had to 
the use made and which may be made of the 
wall by the two owners respectively : 

" (4) If the adjoining owner do not consent to the build- 
ing of a party wall the building owner shall not 
build the wall otherwise than as an external 
wall placed wholly on his own land : 

" (5) If the building owner do not desire to build a party 
wall on the line of junction but desires to build 
an external wall placed wholly on his own land 
he may serve notice thereof on the adjoining 
owner describing the intended wall : and 

^' (6) Where in either of the cases aforesaid the 
building owner proceeds to build an external 
wall on his own land he shall have a right at 
his own expense at any time after the expiration 
of one month from the service of the notice to 
place on the land of the adjoining owner below 
the level of the lowest floor the projecting foot- 
ings of the external wall with concrete or other 
solid substructure thereunder making compen- 
sation to the adjoining owner or occupier for any 
damage occasioned thereby the amount of such 
compensation if any difference arise to be 
determined in the manner in which differences 
between building owners and adjoining owners 
are " elsewhere in the Act directed to be deter- 
mined : 

"Where an external wall is built against another 
external wall or against a party wall it shall be 
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lawful for the district surveyor to allow the 
footing of the side next such other external or 
party wall to be omitted " (u). 

Also, it is provided that the building owner (.1?) shall 
have 

" (1) A right to make good underpin or repair any 
party structure which is defective or out of repair : 

"(2) A right to pull down and rebuild any party 
structure which is so far defective or out of repair as to 
make it necessary or desirable to pull it down (y) : 

*' (3) A right to pull down any timber or other partition 
which divides any buildings and is not conformable with 
the regulations of this Act, and to build instead a party 
wall conformable thereto : 

" (4) In the case of buildings having rooms or storeys 
the property of different owners intermixed a right to pull 
down such of the said rooms or storeys or any part 
thereof as are not built in conformity with this Act and to 
rebuild the same in conformity with this Act : 

" (5) In the case of buildings connected by arches or 
communications over public ways or over passages belong- 
ing to other persons a right to pull down such of the said 
buildings arches or communications or such parts thereof 
as are not built in conformity with this Act and to rebuild 
the same in conformity with this Act : 

'^ (6) A right to raise and underpin any party structure 
permitted by this Act to be raised or underpinned or 
any external wall built against such party structure upon 
condition of making good all damage occasioned thereby 
to the adjoining premises or to the internal finishings and 
decorations thereof and of carrying up to the requisite 
height all flues and chimney stacks belonging to the 
adjoining owner, on or against such party structure or 
external wall : 

(«) Mayfair Property Co, v. Johnston, [1894] 1 Ch. 508. 
(x) 57 & 68 Vict. c. ccxiii., s.*88, corresponding with 18 & 19 
Vict. c. 122, 8. 83. . 

(y) Dehenham v. Metropolitan Board of Works, 6 Q. B. D. 112. 
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" (7) A right to pull down any party structure which 
is of insufficient strength for any building intended to 
be built, and to rebuild the same of sufficient strength 
for the above purpose upon condition of making 
good all damages occasioned thereby to the adjoining 
premises or to the internal finishings and decorations 
thereof (z) : 

"(8) A right to cut into any party structure upon 
condition of making good all damage occasioned to the 
adjoining premises by such operation : 

'' (9) A right to cut away any footing or any chimney 
breasts jambs or flues projecting or other projections 
from any party wall or external walls in order to erect 
an external wall against such party wall or for any other 
purpose upon condition of making good all damage occa- 
sioned to the adjoining premises by such operation : 

" (10) A right to cut away or take down such parts 
of any wall or building of an adjoining owner as may be 
necessary in consequence of such wall or building over- 
hanging the ground of the building owner in order to erect 
an upright wall against the same on condition of making 
good any damage sustained by the wall or building by 
reason of such cutting away or taking down : 

" (11) A right to perform any other necessary works 
incident to the connection of a party structure with the' 
premises adjoining thereto. But the above rights shall be 
subject to this qualification that any building which has 
been erected previously to the date of the commencement 
of the Act shall be deemed to be conformable with the 
provisions of the Act if it be conformable with the pro- 
visions of the Acts of Parliament regulating buildings in 
London before the commencement of the Act. 

Moreover the building owner shall also have a right to 
raise a party-fence wall or to pull the same down and 
rebuild it as a party wall." 

(z) Williams v. Goldiiig, L. R. 1 C. P. 69. 
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And as regards the Rights of Adjoining Owners 
it is provided (a) that : 

'* (1) Where a building owner proposes to exercise any 
of the foregoin.g rights with respect to party structures the 
adjoining owner may by notice require the building owner 
to build on any such party structure such chimneys 
copings jambs or breasts or flues or such piers or 
recesses or any other like works as may fairly be required 
for the convenience of such adjoining owner and as may 
be specified in the notice and it shall be the duty of the 
building owner to comply with such requisition in all 
cases where the execution of the required works will not 
be injurious to the building owner or cause to him un- 
necessary inconvenience or unnecessary delay in the 
exercise of his right : 

"(2) Any diflference that arises between a building 
owner and an adjoining owner in respect of the execution 
of any such works shall be determined in manner in which 
diflferences between building owners and adjoining owners 
are elsewhere in the Act directed to be determined." 

And as regards the Rights of Building Owners and 
Adjoining Owners respectively, the Act provides (h) that : 

" (1) A building owner shall not except with the consent 
in writing of the adjoining owner and of the adjoining 
occupiers or in cases where any wall or party structure 
is dangerous (in which cases the provisions of Part IX. 
of the Act shall apply) exercise any of his rights under 
the Act, in respect of any party-fence wall unless at least 
one month or exercise any of his rights under the Act 
in relation to any party wall or party structure other than 
a party-fence wall unless at least two months before 
doing so he has served on the adjoining owner a party 
wall or party structure notice stating the nature and 
particulars of the proposed work and the time at which 
the work is proposed to be commenced, 

(a) 67 & 58 Vict. c. ccxiii., s. 89. 

(6) 67 & 68 Vict. c. ccxiii., s. 90. See also Hohhs v. Groves^ 
[1899] 1 Ch. 11 ; Major v.Park Lane Co., L. E, 2 Eq. 453. 
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" (2) When a building owner in the exercise of any of 
his rights under the Act lays open any part of the adjoining 
land or building he shall at his own expense make and 
maintain for a proper time a proper hoarding and shoreing 
or temporary construction for protection of the adjoining 
land or building and the security of the adjoining occupier. 

" (3) A building owner shall not exercise any right by 
the Act given to him in such manner or at such time as to 
cause unnecessary inconvenience to the adjoining owner 
or to the adjoining occupier. 

" (4) A party wall or structure notice ghall not be avail- 
able for the exercise of any right unless the work to which 
the notice relates is begun within six months after the 
service thereof and is prosecuted with due diligence. 

" (5) Within one month after the receipt of such notice 
the adjoining owner may serve on the building owner a 
notice requiring him to build on any such party structure 
any works to the construction of which he is hereinbefore 
declared to be entitled. 

" (6) The last-mentioned notice shall specify the works 
required by the adjoining owner for his convenience and 
shall (if necessary) be accompanied by explanatory plans 
. and drawings. 

" (7) If either owner do not within fourteen days after 
the service on him of any notice express his consent 
thereto he shall be considered as having dissented there- 
from and thereupon a difference shall be deemed to have 
arisen between the building owner and the adjoining 
owner "(c). 

And further, it is provided {d) that : 

'^ Where* a building owner intends to erect within ten 
feet of a building belonging to an adjoining owner a 
building or structure any part of which within such ten 
feet extends to a lower level than the foundations of the 
building belonging to the adjoining owner he may and 
if required by the adjoining owner shall (subject as 

(c) As to differences, see Ex parte McBryde, 4 Ch. D. 200 ; 
Standard Banky etc, v. Stokes^ 9 Ch. D. 68. 

(d) 57 & 58 Vict. c. ccxiii., s. 93. 
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hereinafter provided) underpin or otherwise strengthen 
the foundations of the said building so far as may be 
necessary and the following provisions shall have efiFect : 
" (1) At least two months' notice in writing shall be 
given by the building owner to the adjoining 
owner stating hi^ intention to build and whether 
he proposes to underpin or otherwise strengthen 
the foundations of the said building, and such 
notice shall be accompanied by a plan and sec- 
tions showing the site of the proposed building 
and the depth to which he proposes to excavate : 
" (2) If the adjoining owner shall within fourteen days 
after being served with such notice give a 
counter-notice in writing that he disputes the 
necessity of or require such underpinning or 
strengthening a difference shall be deemed to 
have arisen between the building owner and the 
adjoining owner : 
" (3) The building owner shall be liable to compensate 
the adjoining owner and occupier for any incon- 
venience loss or damage which may result to 
them by reason of the exercise of the powers 
conferred by this section : 
" (4) Nothing in this section contained shall relieve the 
building owner from any liability to which he 
would otherwise be subject in case of injury 
caused by his building operations to the adjoining 
owner " (e). . 
Remedies of Building and Adjoining Owners. — 
The provisions of the Building Acts relative to the avoid- 
ance of unnecessary damage and to the reparring of the 
actual damage done are specific, and in general supply a 
party injured with a complete remedy and protection. 
But these specific provisions are really only an expression 
for the most part of what the law would ordain apart from 
them ; for, by the common law a man, who orders to be 

(e) Boioer v. Peate, 1 Q. B. D. 321 ; Dalton v. Angus, 6 App. 
Cas. 740. 
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executed on his own premises work lawful in itself but 
from which injurious consequences must in the natural 
course of things be expected unless means are adopted 
for their prevention, is bound to see to the doing of all 
that is necessary for their prevention ; and cannot relieve 
himself of his responsibility by employing a contractor 
for the purpose : Therefore, where the plaintiff and 
defendant were respectively owners of two adjoining 
houses, the plaintiff being entitled to support, for his 
house, of defendant's soil, and the defendant employed, 
for the purpose of pulling down his house, excavating the 
foundations and rebuilding the house, a contractor who 
undertook the risk of supporting the plaintiff's house, as 
far as might be necessary, during the work, and to make 
good any damage, and to satisfy any claims arising there- 
from, and the plaintiff's house was injured in the progress 
of the work, owing to the insufficient means taken by the 
contractor to support it, the defendant was held liable (/) ; 
so where it appeared that plaintiff and defendant were 
owners of adjoining houses, between which was a party 
wall the property of both, and that the latter's house also 
adjoined a third party's house and between them was a 
party wall, and the defendant employed a builder to pull 
down his house and rebuild it on a plan which involved 
the tying together of the new house and the party wall 
between it and the plaintiff's house so that if one fell the 
other would be damaged, and in the course of the rebuild- 
ing the builder's workmen in fixing a staircase negligently 
and without the knowledge of the defendant cut into the 
party wall between his house and that of the third party, 
in consequence whereof the defendant's house fell and 
the fall dragged over the party wall between it and the 
plaintiff's house, which was thereby injured, — the cutting 
into the party wall not having been authorized by the 
contract between the defendant and his builder, it was 
held, that the defendant could not get rid of the duty cast 

(/) Boioer v. Peate^ 1 Q. B. D. 321. See also Dalton v. Angus^ 
6 App. Cas. 740. 
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upon him by the law to see that reasonable care and skill 
were exercised in those operations, by delegating the 
performance of the work to a third person (c/) ; again in 
an action for damage occasioned to the plaintiffs house 
by the defendant, as contractor for the building owner, 
through insuflScient underpinning of the party wall, it 
was stated that the right which the building owner was 
exercising was a right to cut into any party structure, 
upon condition of making good all damage occasioned 
to the adjoining premises by such operation, given to 
him by the Metropolitan Building Act, 1855 (h) ; and the 
defendant, being' lawfully employed by the building 
owner, had a right, under the statute, to undermine the 
plaintiffs wall, on the condition of making good all 
damage occasioned thereto by such operation ; and if he 
failed to make good such damage, he did not perform the 
condition on which his right to do the act depended ; in 
other words, having done that which was an actionable 
wrong at common law, and having broken the condition 
upon which the statute made the act justifiable, he was 
liable for the damage, there being nothing in the statute 
which, in such case, took away the common law right (2), 

Compliance with Building Acts. — A building owner, 
to obtain the benefit of the provisions contained in the Acts, 
must duly comply with those provisions, — even in matters of 
an apparently incidental and subordinate character : Thus, 
in an action to restrain the defendant from underpinning 
a certain party structure before the prescribed directions 
of the surveyors had been obtained, it was said that the 
right of a building owner with respect to underpinning 
a party structure was a right merely to do that which the 
surveyors might direct should be done, and that the 
building owner had no right to do anything at all until 
he had obtained such direction^ (A). 

(g) Hughes v. Percival^ 8 App. Cas. 443. 
(h) 18 & 19 Vict. c. 122, s. 83. 
(0 Williams v. Golding, L. R. 1 C. P. 69. 
(jfc) Standard Bank v. Stokes, 9 Ch. D. 68. 

L 2 
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The Acts, however, should be read in a reasonable 
manner, thus, a building owner having, under the Acts, 
a right to pull down a party structure, has also, of course, 
the right to underpin it, when that will be sufficient (t), — 
upon the principle omne majus continet in se minus. 

The notice prescribed by the Building Acts, of the 
building owner's intention to remove a building adjoining 
the premises of another owner, appears, however, not to 
be required in every case of the mere removal of a build- 
ing, but to be required only, e.g., when the removal will 
disturb any party structure between the two buildings (m) ; 
or when, e.ff.^ the building intended to be removed is so 
constructed that its supports form part of the party 
structure, — in which latter case, the building owner must 
undoubtedly give the prescribed notice of intention, 
although in the proposed re-erection he may not intend 
to make any further use of the party structure (w). 

(I) Standard Bank v, Stokei^, 9 Ch. D. 68. 

(m) Major v. Park Lane Co.^ L. E. 2 Eq. 453. 

(it) Major V. Park Lane Co.^ s^upra. 

Contribution towards expense of raising party wall.— An 
owner who has for his own benefit added to the height of a party 
wall should at any rate in the first instance bear the whole of the 
expense, and an adjoining owner who afterwards makes use of the 
increased height of the wall should contribute thereto under s. 95 
of the London Building Act, 1894 (57 & 58 Vict. c. ccxiii.). The 
statute, however, does not contain any provision for transferring 
to a tenant who has not contributed to the initial expense, the 
whole or any part of his lessor's right to contribution, and a claim 
therefor should not be entertained by arbitrators acting under 
s. 91 of the Act (/?/ re an Arbitration between Stone and Hastie, 
19 T. L. E. 654). 
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A. Duty of occupying tenant to maintain and repair 
fences and Ma right to estovers for that purpose. — 

The occupier of property is, in general, liable for an 
injury arising from the fences being out of repair, and 
the duty to repair them is so little that of an owner 
not in actual occupation, that he may maintain an action 
against his own tenant for omitting to repair (a) ; 
accordingly an action to recover damages for an injury 
arising out of the fences being out of repair should 
be brought against the occupier, and a declaration 
describing and charging the defendant simply as 
owner and proprietor has been held obnoxious to a 
demurrer, because these words do not necessarily imply 
that the party sued is also the occupier of the 
premises (h). 

However, if the landlord has' taken the burden of 
repairing the premises on himself, and has neglected his 



(a) Cheetham v. Hampson^ 4 T. R. 318, in which case it was 
said by Lord Ken yon that the situation of a landlord would be 
deplorable if he was liable to be harassed by third parties with 
actions for the culpable neglect of his tenants: See also R, v. 
Watts, 1 Salk. 357. 

(b) Russdl V. Shenton, 3 Q. B. 449. See also Chainitler v. 
Robinson, 4 Exch. 163 ; R. v. Bucknall, 2 T. R. 804 ; Coupland v. 
Hardingham, 3 Camp. 398 ; Leslie v. Pounds, 4 Taunt. 649 ; 
Mills V. Holton, 2 H. & N. 14 ; Rooth v. Wilson, 1 B. & Aid. 59 ; 
Broadicater v. Blot, Holt. 547. 
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duty in that behalf, whereby injury has occurred, he may 
be sued (c) ; so if he has let the premises in such a state 
that they are, or, under ordinary circumstances, must 
become, a nuisance to the public or to the adjoining 
owners : but he is not liable for a nuisance created by the 
tenant himself, ftnless, having the power of determining 
the tenancy, he omits so to do, or unless he re-lets the 
premises with the nuisance existing upon them (d). 

A lessee for years, or for life, has a general or absolute 
property in the hedges and bushes, and in the trees not 
being timber trees, and also in the cuttings thereof. If, 
therefore, he suflfers hedges or trees, not being timber 
trees, to be cut down or lopped, the property in such 
cuttings belongs to him (e) ; if, however, he abuse his 
authority in this respect, and grub up or destroy fences, 
whereby the identity of the property is destroyed and the 
inheritance injured, he may subject himself to an action 
in the nature of waste at the suit of the landlord ; and he 
may also, in such case, be restrained by injunction (/). 
And the tenant will be liable, if, e.g.j there be a quickset 
fence of white thorn, and he grubs it up or suffers it to be 
destroyed, for that is waste ; but he will not be liable, 
semhle, if he merely grubs up bushes, furze, and thorns for 
melioration, for that shall be accounted rather as good 
husbandry (^). 

The express provisions of the tenancy agreement must, 
of course, be regarded, — and especially v^rhen the agreement 
is in writing, and amounts to a demise : Thus, where an 

(c) Payne v. Rogers, 2 H. Bl'. 348 ; Todd v. Flight, 9 C. B. (n.s.) 
377, 389. 

(d) R. V. Pedley, 1 A. & E. 822 ; Rosewcll v. Prior, 12 Mod. 
639 ; 2 Salk. 460 ; White v. Phillips, 15 C. B. (n.s.) 245 ; Gaudy \, 
Juhher, 5 B. & S. 78, 485 ; Bartlett v. Baher, 34 L. J. Exch. 8 ; 
R. V. Bradford Navigation Co,, 6 B. & S. 631 ; Thompson v. Gibson, 
7 M. & W. 462. 

{e) 4 Rep. 62 ; 1 Roll. Ab. 181 ; Comyn's Dig. Biens. H. 

(/) Berriman v. Peacock, 9 Bing. 384 ; Johnstone v. Symons, 
9 L. T. 535 ; Tool on Waste, 65. 

(g) Co. Litt. 53 a ; Gage v. Smith, Godb. 298 ; Maleverer v. 
Spinke, Dyer, 37 a ; Doe d. Grnhh v. BurUngton, 5 B. & Ad. 507. 
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indenture of demise contained an exception of all timber, 
and of all timberlike and other trees, and also of all bushes 
and thorns, other than such bushes and thorns as should 
be nece&sary for the repair of the fences, and the lessee 
covenanted to keep the fences in repair during the term, 
finding all materials, except rough timber, stakes, and 
bushes, which, if growing on the premises, the lessor 
himself covenanted to provide, it was held that the pro- 
vision as to bosiies and thorns necessary for repairs was 
not an exception out of the exception ; but that all trees, 
bushes, and thorns were excepted out of the demise, 
whether part of the fences or not, or whether necessary 
for repairs or not, and that the tenant could not take any 
of the said thorns and bushes for repairs, until they were 
set out to Mm hy the landlord (A). 

But where the lease contains a clause empowering the 
lessee to take hedge-bote by assignment of his landlord, it 
rather appears that he may take it, although it be not 
assigned, the provision as to assignment not taking away 
his common law right of estovers ; though it would be 
otherwise, if the lessee should have covenanted (negatively), 
that he would not take it until assignment (1)4 

The me re relat ion of landlord and tenant is a sufficient 
consideration f or the tenant's promise to manage his farm 
in a husbandlike manner ~(Jc) ; and one of the duties 
"Sevolving^ upon him Tn" consequence of this implied 
promise, in the absence of any express agreement to the 
contrary, rs,^"that h e shall maintain the fences of the 
property demiseT to himj7)^ For this purpose he is 
entitled to reasonaEle estovers (m) ; and he may, in 
general, cut timber to keep the walls, pales, fences, 
hedges, and ditches in the same state of repair in which 



(h) Jenny v. Brook, 6 Q. B. 323. 

(*) Bacon, Ab. Waste, F., p. 394 ; 1 Com, Dig. tit. 3, c. 1, 
8. 18. 

(k) Powley v. Walker, 5 T. R. 373. 
(I) Cheetham v. Hampson, 4 T. R. 318. 
(m) Co. Litt. 41b. 
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he found them (n) ; but it has been said he cannot make 
new fences or other erections without being liable for 
waste (o), and, at all events, if he makes a new fence or a 
new house, he will be obliged to keep it in repair (p). 

If there is no proper wood on the premises for repairs, 
the tenant, it has been said, is not obliged to purchase 
Other wood, but is discharged from his liabilities in this 
respect (q) ; however, where a declaration was against 
a tenant for not using the premises demised to him in a 
husbandlike manner, and for not repairing the fences, 
a plea that there was no proper wood which he had a 
right to cut for repairs, and that the plaintiflF ought to 
have set out proper wood for the purpose, was no sufficient 
defence (r). 

A tenant may not cut down estovers on one estate and 
apply them in making repairs upon another (s) ; and if 
he sell the timber cut, and, with the produce thereof, pay 
the wages of workmen, or even if he exchange the wood 
for timber better suited for the repairs wanted, or better 
seasoned, he is liable to an action in the nature of 
waste (t). Again, the tenant may not cut down timber 
for future repairs (w), or for repairs that are wanted 
through his own default, for to cut timber to repair 
waste, it has been said, is double waste (.i) : but, where in 
ejectment against a tenant for cutting down timber not 
immediately applied in remedying existing defects and in 
excess of the quantity required, the jury found that it was 
cut bond fide for the purpose of making necessary repairs, 



(«) Co. Litt. 53 b. 

(o) Co. Litt. 53 b ; Dyer, 332. 

(i?) Co. Litt. 53 a. 

{(I) Gibbon on Dilapidations, 200. 

(r) Whitfield v. Weedon, 2 Chitty, R. 685. 

(«) Lee V. AUton, 1 Bro. C. C. 196 ; 3 Bro. C. C. 37. 

(0 Levni Bowie's Case, 11 Rep. 79 b ; Simtnons v. Norton, 
7 Bing. 640 ; Attorney-General v. Stawell, 2 Anst. 601 ; Whitfield v. 
Bewit, 2 P. Wms. 242 ; Gower v. Eyre, Cooper, C. C. 156. 

(u) Georges v. Stanfield, Cro. Eliz. 593 ; Cruise's Dig. Estates for 
Life, ss. 19, 20. 

(x) Co. Litt. 53 b. 
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and was intended to liave been so applied in due course, the 
court refused to disturb the verdict (j/). Also, it appears 
that a lessee who takes reasonable estovers for repairing 
hedges and fences, is not chargeable with waste, merely 
by reason of his having entered into an express covenant 
to repair at his own charge, or by reason of the lessor 
having covenanted to do the repairs himself (a). 

By the Irish statute 31 Geo, 3, c. 40, lessees and 
tenants generally were, in effect, deprived of estovers, but 
they might take them by express agreement with their 
landlord, — the Act, however, not being applicable to 
lessees whose leases were rienewable for ever. 

Consequences of the Tenant's Breach of Duty 
TO Maintain Fences. — A tenant who has been guilty 
of a breach of covenant to keep the fences, etc. in 
repair, for which the lessor has a right of re-entrj^ is not 
entitled to the specific performance of a covenant for 
renewal (6). And even if there were no right of re-entry, 
yet the court seeing a gross piece of waste, which would 
in all cases be a forfeiture of the place wasted, and a gross 
breach of covenant that could not be well indemnified 
by damages, would leave the tenant to his remedy at law, 
and grant no relief in equity (c). Moreover, it has been 
said that if during the existence of a lease such a breach 
of covenant was committed by the tenant, as that a court 
of equity would not have interfered to prevent the 
landlord from taking advantage of the forfeiture of the 
lease, had he known of the breach and proceeded to 
determine the lease, he ought not to be placed in a worse 
situation after the expiration of the term, than he would 
have been in had he known of the breach and availed 
himself of it before the term expired (d). 

(y) East V. Harding, Cro. Eliz. 478. 

(a) Comyn, Dig. Waste, D. 5 ; Comyn, Dig. Plead. 3, 0. 14. 

(b) Hill V. Barclay, 18 Ves. 56 ; 16 Ves. 402 ; White v. Warner, 
2 Mer. 459. 

(c) Gourlay v. Duke of Somerset, 1 V. & B. 68 ; Coppinger v. 
Guhhins, 9 Ir. Eq. Rep. 304 ; 3 Jo. & Lat. 397 ; Lovat v. Lord 
Ranelagh, 3 V. & B. 29. 

(d) Thompson v. Guyon, 5 Sim. 65, 72. 
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And, however it may be in Ireland, — ^where the com- 
mission of waste or a breach of covenant does not appear 
to disentitle the tenant to specific performance of a 
covenant for perpetual renewal (e\ — ^in England, at all 
events, the same strict rule would prevail whether the 
covenant for renewal was for a perpetual or for a limited 
renewal (/). 

The rule as to costs, in cases like those just considered, 
used to be that, where the tenant was applying to the 
court for relief against his own laches or misfeasance, he 
had to pay the costs : but where the landlord had refused 
to renew on insufficient grounds, then the landlord was 
to pay them (^), and the same rule would probably still 
be observed. 

B. Duty of eoolesiastioal persons and oorpopations 
to maintain and repair fences, and on their ri^t to 
out timber for that purpose. — It is the duty of a bishop, 
rector, parson, vicar, or other ecclesiastical person to main- 
tain in repair the fences of the lands held respectively by 
them jure ecclesice, and such persons are chargeable to 
their successors for a failure so to do (A). Moreover, the 
executors of such person are chargeable to his successor 
for dilapidations to the same extent as the person himself 
would have been, if living (i). 

The executors of a deceased incumbent are, however, 
not liable for any digging of gravel or opening of mines 

(«) Mulloy V. Gqf, 1 Ir. Ch. Rep. 27. See also 1 Furlong, 
Landlord and Tenant, 265 ; Lyne on Leases, App. 110, 119. 

(/) Nicholson v. Smith, 22 Ch. D. 640 ; Gas Light and Coke 
Co. V. Toicse, 35 Ch. D. 519. 

(g) Fitzgerald v. Carew, 1 Ir. Eq. Rep. 346 ; Fitzgerald v. 
O'Comiell, 6 Ir. Eq. Rep. 455 ; IJo. & Lat. 134, S. C. ; 1 Furlong, 
L. & T. 285. 

(h) The Dilapidations Act, 1871 (34 & 35 Vict. c. 43), s. 4. 

Deeds of gift by spiritual persons of their goods and 
chattels to defeat their successors of their remedy for hedges, 
fences, ditches, and other inclosures being out of reparation are, as 
for other dilapidations, declared fraudulent and void by the statute 
13 Eliz. c. 10. See also Gibson, Codex, tit. 32, c. 3, p. 752, n. 

(/) Rogers, Eccles. Law, 346 : Gibson, Codex, 791. 
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by the deceased, because these are injuries which cannot 
be made good by the expenditure of the money recovered 
as damages in the action (A), and besides, in order to 
charge the exeputors for dilapidations there must (it has 
been said) be something of demolition. Also, a parson is 
is not obliged to put up fences where there were none 
before ; but if he do put them up, he must, of course, 
keep them in repair (Z) : Thus, where land was allotted 
to a vicar in lieu of tithes under an Inclosure Act, which 
provided that the allotment should be first well and suflS^ 
ciently fenced by the Inclosure Commissioners at the 
public charge, and should ever afterwards be repaired by 
the vicar and his successors, and the commissioners made 
the allotment and fenced it, it was held that, as the land 
came to the vicar in an inclosed and fenced state, he was 
liable to keep up the fences at bis own expense, by virtue 
of the common law of the realm irrespectively of the 
provision in the Act of Parliament, just as much as if 
they had been the fences of the ancient glebe (m). 

Timber, which is called the dower of the church, may 
be cut down by the parson for the purpose of repairing 
existing defects in the fences of his parsonage (n). 

Although the freehold (soil and herbage) of the church- 
yard is in the parson, as distinguished from the perpetual 
curate of modern creation (o), yet, as it is the common 
burial place of the parishioners, the obligation of fencing 
it and keeping it in good order belongs to the parish (p), 

(Jc) Ross V. Adcoch, L. R. 3 C. P. 655 ; Bird v. Relph, 4 B. & 
Ad. 826 ; Huntly v. Russell, 13 Q. B. 572 ; Tool on Waste, 78. 

(0 Gibbon on Dilap. 56 ; Bird v. Relph, 2 A. & E. 773 ; 4 N. 
& M. 878. 

(m) Bird v. Relph, 2 A. & E. 773 ; 4 N. & M. 878. 

(«) Herring v. Dean and Chapter of St, PauVs, 3 Swans. 510 ; 
Duke of Marlborough v. St. John, 5 De G. & S. 174. 

(o) Greenslade v. Darhtj, L. R. 3 Q. B. 421. 

(p) By canon 85, the churchwardens are to take care, that the 
churchyards are well and sufficiently repaired, fenced, and main- 
tained with walls, rails, or pales, as. Mve been in each place accus- 
tomed, at their charges unto whom by law the same appertaineth. 
See also Gibson, 194 ; Cripps, 5th ed., 218. 
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and the rather, because if the churchyard be not well 
inclosed, the church cannot be decently kept (q) ; and the 
churchwardens have a good cause of action at common 
law against the owners of the lands adjoining to the 
churchyard who, having been used time out of mind to 
repair so much of the fence thereof as adjoined to their 
grounds, neglect to make such repairs as are wanted, and 
may perhaps indict them for a misdemeanor (r), but they 
may not sue in the Ecclesiastical Courts ; should they so 
do a prohibition will lie, because the suit is brought to 
charge a temporal inheritance («). 

For damage done to the walls, fences, etc., of the church- 
yard, the churchwardens may apply for an injunction to 
restrain the injury, and may also recover damages for the 
same (t). 

By the (.hurch Building Act, 1819 (u), the commis- 
sioners appointed for executing the Act may, if they think 
fit, and certain consents and notices are given, alter, repair, 
pull down, and rebuild the walls or fences of any existing 
churchyard or burial-ground belonging to any parish or 
chapelry, and may order to be fenced oflF, with walls or 
otherwise, any additional or new burial-ground to be set 
out or provided under the powers of the statute {a). 
Moreover, provisions relating to the fencing off the con- 
secrated from the unconsecrated portions of new cemeteries 
are contained in the Burial Acts, 1852 and 1857 (y). 

(q) 2 Inst. 489. 

(r) Cripps, Laws of the Clergy, 5th ed., 505. 
(«) 2 Roll. Abr. 287 ; Gibson, 194 ; R. v. Reynell, 6 East, 
315. 

(t) Marriott v. Tarpley, 9 Sim. 279. 

(m) 59 Geo. 3. c. 134. 

(a-) 59 Geo. 3, c. 134, s. 39. 

(y) 15 & 16 Vict. c. 85, s. 30 ; 20 & 21 Vict. c. 81, s. 11. 
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A. Boundaries between parishes. — In General. — 
" The division of the county into parishes/' says Black- 
stone, "probably took place not all at once, but by 
degrees ; for it seems pretty clear and certain, that the 
boundaries of parishes were originally ascertained by (or 
with reference to) those of a manor or manors, — it very 
seldom happening that a manor extends itself over more 
parishes than one, though there may be several manors in 
one parish. The lords, as Christianity spread itself, 
began to build churches upon their own demesnes or 
wastes to accommodate their tenants in one or two adjoin- 
ing lordships ; and, in order to have divine service regu- 
larly performed therein, they obliged all their tenants to 
appropriate their tithes to the maintenance of the one 
officiating minister, instead of leaving them at liberty to 
distribute them among the clergy of the diocese in general ; 
and this tract of land, the tithes whereof were so appro- 
priated, formed a distinct parish. Which consideration 
accounts for the frequent intermixture of parishes with 
one another ; for if a lord had a parcel of land detached 
from the main of his estate, but not sufficient to form a 
parish of itself, it was natural for him to endow his newly- 
erected church with the tithes of those disjointed lands, — 
especially if no church was then built in any lordship 
adjoining to those outlying parcels " (a). 

(a) 1 Bl. Com. 113, 114 ; 1 Still. 244. 
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It has also been observed by a writer of authority on 
this subject (t), that the boundaries of parishes were not 
definitively settled until long after the foundation of 
churches ; and the ecclesiastical districts which formerly 
belonged to parishes at their first institution, have been 
since much varied, — and in many cases abridged and 
narrowed, — when new churches were built. 

It is to be observed also, that a district may belong to 
one parish for ecclesiastical purposes, and be joined to 
another parish for civil purposes : Thus, with respect to 
the district of Tranby, which lay adjacent to the two 
parishes of Hessle and Kirk Ella in Yorkshire, it appear- 
ing that (for a hundred years and more) the lands in 
Tranby had been rated to the poor and highway rates of 
Hessle, and that the overseers and surveyors of Hessle 
had always acted for Tranby as part of their district, but 
that the lands in Tranby from the earliest period had 
been titheable to Kirk Ella, and that as to all ecclesiastical 
matters Tranby had uniformly and immemorially been 
treated and reputed as part of the parish of Kirk Ella, the 
court considered that an usage which had existed so long 
ought to be supported, assuming that it could have had a 
legal origin (c). 

It is a maxim or rule of the common law, that the 
boundaries of parishes are to be tried exclusively in the 
temporal courts (rf), and this, notwithstanding that in 
early times the clergy insisted on trying such boundaries 
in their own courts, on the ground that they were purely 
spiritual (e)* Therefore in the case of such a suit brought 

{h) Selden, vol. 3, pt. 2, pp. 1121, 1122; and see Lousley v. 
Hayioard^ 1 Yo. & Jer. 586. 

(c) R. V. Watson, L. R. 3 Q. B. 762 ; 9 B. & S. 219.' 

\d) Gibson, 213 ; 2 Chitty, G. P. 480 ; Burn's Ecc. Law, 
Prohibition. 

(e) Rogers, Eccles. Law, 682 ; Duke of Rutland v. Bagshaice, 
19 L. J. Q. B. 234. 

The reason for the rule of the common law is stated by Lord 
Coke to be, that a suit to settle parish boundaries brings into 
question the right to the inheritance of the lay fee (Gibson, 213 ; 
3 Keb. 286). 
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in the Ecclesiastical Courts by a rector against a layman, 
a prohibition will, in general, issue (/) ; but if, in a suit 
only between the parson impropriate and the vicar of the 
parish, — e.g.^ where the vicar claims all the tithes in a 
certain vill in the parish, and the parson all the tithes in 
the residue of the parish, and the question between them 
is, whether certain land of which the vicar claims tithes is 
in that vill or not, — forasmuch as it is between spiritual 
persons only {scilicet^ between the parson and. the vicar), 
then, although the parson be a layman, and the parsonage 
impropriate a lay fee, the question of the boundaries of 
the vill shall nevertheless be tried in the spiritual court ; 
and a prohibition will not, in such case, be granted (jg) ; 
and although a distinction has been sometimes attempted 
to be drawn between the boundaries of a vill and those of 
a parish (K)^ it is now considered that there is no just 
ground for the distinction, but that the boundaries of vills 
are no more triable in the Ecclesiastical Courts than those 
of parishes,— save only when the suit is between spiritual 
persons only («), 

But if matters only properly triable at the common law 
arise incidentally in a cause, and the Ecclesiastical Courts 
have jurisdiction on the principal question, the courts of 
confimt)n law will not grant a prohibition to stay the trial. 
For example, if the construction of an Act of Parliament 
comes incidentally into question, the Ecclesiastical Courts 
will not be prohibited from settling such incidental ques- 
tion, or any other like question that is purely incidental 
to the suit, — unless, of course, they proceed to try the 
< uostion contrary to the principles of the common law (k)^ 
It appears also, that where a suit more properly triable in 
the courts of common law is brought in the spiritual 

(/) Stransham v. CullingtoUj Cro. Eliz. 228 ; Transhani's Case, 
Cro. Eliz. 178. 

(g) Ives V. Wright, 2 Roll. Abr. 312. 

(h) Peter v. Yatertmn, 1 Lev. 78 ; 1 Keb. 369 ; Sid. 89, S. C. 

(i) Rogers, Eccles. Law, p. 683, n. 

(k) Full V. Hutchhis, 2 Cowp. 424. 
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courts, a prohibition, although it will be granted before 
sentence is pronounced, will not be granted after 
sentence (I) ; for the spiritual courts had cognizance of 
the cause, and prohibition will not, in such case, lie after 
sentence, for a mere defect in the trial (m). 

Where two parishes are separated by a road, the line 
dividing the ps^rishes is presumed, in default of evidence 
to the contrary, to coincide with the medium filum of the 
road (n), just as in the case of private properties similarly 
separated by a highway ; so, where two parishes are 
separated by a private river, and there is no positive 
evidence of the boundary line between them, it is to be 
presumed to coincide with the middle line of the 
channel (o). 

Two parishes may become very much mixed up in their 
respective parochial administrations, but that will not 
make them one parish, even although their lands also are 
equally intermixed and confused (p) ; and in case of such 
a confusion, it is enough for the purpose of assessing 
a ratepayer in respect of property which is situated in the 

(/) Bannister v. Hoptojiy 10 Mod. 12 ; Rogers, Eccles. Law, 
820, n. 

(w) PaxtoH V. Knight^ 1 Burr. 314. 

(«) R. V. Board of Works for the Strand District, 4 B. & S. 526, 
651, in which case, Cockburn, L.C.J., said that " in conveyances 
and Acts of Parliament upon which questions of law have arisen, 
where land was conveyed or a district constituted with specified 
boundaries, and one of those boundaries consisted of a highway or 
a river, we never find it described as the medium filum of the 
highway or river, and it is clear . . . that if language like the 
present had appeared in an ordinary conveyance, it would have 
been considered as including the land ad medium filum inre. Then 
why should we put a different construction upon this Act of 
Parliament ? . . . Before the passing of the Act of 30 Car. 2, 
the parishes of St. Martin-in-the-Fields and St. Marylebone were 
co-terminous, divided by a great highway now known as Oxford 
Street, the legal presumption being that such highway which then 
divided the parishes was divided ad medium filum between them " 
(citing Berridge v. Ward, 10 C. B. (n.s.) 400). 

(o) R. V. Landulph, 1 M. & Rob. 393 ; Bridgeimter Trustees v, 
Bootle, 7 B. & 8. 4 ; L. R. 2 Q. B. 348. 

{p) R. V. Tomhleson, 27 J. P. 150. 
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two parishes, if the quantity in each parish is known ; 
and the sessions are under no obligation to determine 
the boundaries of the two parishes, by ascertaining which 
close belongs to one parish and which to the other (q). 

The Proper Method of Preserving the boundaries 
of parishes is by perambulations (r). And parishioners 
may, in their perambulations according to the usage, 
justify going over any man's land, and may also abate 
all nuisances in their way (s). Nevertheless, a custom 
for the inhabitants of a parish to enter a particular 
house, which is neither upon the boundary line or in 
any manner wanted in the course of the perambulations, 
cannot be supported (t) ; nor will entries in parish books, 
recording *the fact that the perambulations have usually 
taken a particular line, be evidence in support of such 
an alleged custom (w), — for the custom, being wholly 
unreasonable, is void as a custom. 

The Expenses, properly, incurred, of parish officers 
of their perambulations of the parish, and of setting up 
and keeping in proper repair the boundary stones of the 
parish, provided that such perambulations do not arise 
more than once in every three years, are, by statute, to 
be allowed out of the poor rate (x) 

B. Adjustment of boundaries. — Under Land Drain- 
age Act. — Under th^ Land Drainage Act, 1861 (j/), if 
it happens that by virtue or in exercise of the powers 
given by that Act any watercourse forming a boundary 
line between two or more counties, hundreds, parishes, or 

(q) R. V. Woods, E. B. & E. 481 ; 4 Jur. (n.s.) 1233. 

(r) 3 Burn*8 Eccles. Law, 76, 111 ; Gibson, Cod. 213. 

(«) Goodday v. Michell, Cro. Eliz. 441 ; Viner's Abr. Perambu- 
latione. 

(0 Taylor v. Devey, 7 A. & E. 409, 416 ; IpsirAch Docks v. 
St Peter's, 7 B. & S. 310, 346. 

(u) Taylor v. Devey, 7 A. & E. 409, 416. 
(a;) 7 & 8 Vict. c. 101, s. 60. 
(y) 24 & 25 Vict. c. 133. 
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other areas defined by law is straightened, widened, or 
otherwise altered, so as to affect its character as a boundary 
line, it is provided, that notice of the circumstance shall 
be given to the inclosure commissioners ; and upon 
receiving such notice, the commissioners may, if satisfied 
that a new boundary line may be adopted with con- 
venience declare, with the formalities pointed out by the 
Act, that the watercourse, as altered, 3hall be wholly or 
partially substituted for the former boundary line,- — and, 
in that case, the limits of the areas of which the water- 
course, when unaltered, was the boundary shall be deemed 
to be varied accordingly ; or the commissioners may, if 
they think proper, require the old boundaries to be 
retained as they existed before the alteration in the 
watercourse (z). 

Under Metropolitan Poor Act. — Boundaries of 
parishes may also be adjusted under the Metropolitan 
Poor Act, 1869 (a), and any adjustments under that Act 
for poor law purposes are to have effect also for the 
purposes of parliamentary elections (t). Where several 
parts of a parish are separated from one another, and 
it appears to the Poor Law Boferd that the relief to 
the poor in such parish can be better administered by 
means of a re-adjustment of such parts by incorporation 
with an adjoining parish or otherwise (c) ; or, where the 
boundaries between any two parishes are irregular or 
inconvenient, the vestries thereof may agree to re-adjust 
such boundaries, and the agreement must be submitted to 
and approved of by the Poor Law Board (d). 

Under Tithe Commutation Acts. — With respect to 
private estates only, and not with respect to parishes or 
the like (e), it is provided by the Tithe Commutation Act, 

(z) 24 & 25 Vict. c. 133, s. 62. See also 3 Edw. 7, c*. 31 ; 
57 & 58 Vict. c. 30. 

(a) 32 & 33 Vict. c. 63. 

(b) 48 & 49 Vict. c. 23, s. 18. 

(c) 32 & 33 Vict. c. 63, s. 4. 
Id) 32 & 33 Vict. c. 63, s. 22. 

(e) Re Ystradgunlais, 8 Q. B. 32. 



J 
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1836 (/), that, if there be any suit or question touching 
the situation or boundary of any lands, whereby th^ 
making or executing of any agreement under the pro- 
visions of the Act shall be hindered, the owners of such 
lands, being parties to such suit or difference, may submit 
the same to reference by any writing under their hands, 
containing an agreement that such submission shall be 
made a rule of court, and upon such terms of reference as 
the parties may agree on ; and the decision of the arbi- 
trator named in the reference is, for the purposes of the 
Act^ to be final and conclusive on all persons. The sub- 
mission, however, of persons having an estate less than a 
fee simple or fee tail, shall not bind persons entitled in 
reversion, remainder, or expectancy, without the sanction of 
the Board of Agriculture and Fisheries (^), who may direct 
any person having an estate of inheritance in remainder, 
reversion, or expectancy, or who is otherwise interested in 
the question, to be made a party to the reference. 

The Board is also empowered to hear and determine 
disputes relating to the situation or boundary of any lands 
whereby the making of any award under the Act shall be 
hindered (A) ; and the award, when made, is to be con- 
firmed by the Board, and is binding on all parties after 
confirmation (J). 

As regards parishes or other like districts, it is enacted 
by the Tithe Commutation Amendmeutt Act, 1838 (i), 
that two-thirds in value of the owners of the lands in the 
parish or district, the tithes of which are to be commuted, 
and respecting the boundaries of which any dispute or 
doubt shall arise^ may, by writing under their hands, re- 
quest the Board to inquire into, ascertain, and settle the 

(/) 6&7 Will. 4,c. 71,8.24. 

(g) The Board of Agriculture and Fisheries now exetcises the 
powers of the Tithe Commissioners. 3 Edw. 7, c. 31 ; ^ &^ Vict. 
C.30. 514 S'^ 

(^) 6 & 7 Will. 4, c. 71, ss. 45, 46. See also Girdlestme v. 
Stanley, 3 Y. & Coll. 421. 

(0 6 & 7 Will. 4, c. 71, s. 52. 

{k) 7 Will. 4 and 1 Vict. c. 69. 

M 2 
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boundaries ; and thereupon the Board will inquire into, 
ascertain, and set out the boundaries of the parish or 
district in accordance with the procedure in that behalf 
appointed by the Act ; and within one month after ascer- 
taining and setting out the boundaries, the Board is 
required to publish the same, by causing a description 
thereof in writing to be delivered to one of the church- 
wardens or overseers of the parish or district, the boundary 
of which shall be so set out, and also to one of the church- 
wardens or overseers of every parish or district adjacent 
or adjoining thereto, and to every landowner through 
whose lands the boundary so set out is to pass (Z). 

This Act, however, gives the Board no power to set out 
new boundaries, but only to ascertain and settle the old 
ones(m) ; but by the Tithe Commutation Amendment 
Act, 1839 (w), both with regard to private estates and 
parishes and the like, — it is enacted (o), that if there be 
any question between any parishes or townships, or between 
any two or more landowners, touching the boundaries of 
such parishes or townships, or the lands of such land- 
owners respectively, or if such parishes or townships, or 
such landowners, be desirous of having such boundaries 
ascertained, or a new boundary line defined, the Board 
may, on the application in writing (in the case of parishes 
or townships), of a majority of not less than two-thirds in 
number and value of the landowners of such parishes or 
townships, or (in the case of private estates) on the appli- 
<3ation in writing of the landowners, including (in the case 
of copyhold lands) the lord of the manor, deal with any 
dispute or question concerning such boundaries, and may 
ascertain, set out, and define the awa^n^ boundaries between 
such parishes or townships or the lands of such landowners 
respectively, or draw and define a new line of boundary. 

(I) 7 Will. 4 and 1 Vict. c. 69, s. 2. 

(?/i) R. V. Hobson, 19 L. J. Q. B. 262 ; In re Dent Commutation, 
« Q. B. 43. 

(«) 2 & 3 Vict. c. 62. 

(o) 2 & 3 Vict. c. 62, s. 34. 
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But where the boundary that is in question is also the 
county boundary line, these provisions do not apply (/)), 
and the Board can only ascertain the existing boundary of 
a parish or district under the powers conferred upon it by 
the Tithe Commutation Amendment Act, 1838 {q). 

It should be observed, however, that the award ascer- 
taining and setting out the boundary line, is prospective 
only in its operation, whether the boundary line set out be 
the old boundary line or a new one ; and therefore, in a 
dispute concerning a parochial settlement, where it appears 
that a certain house is within the boundary of a named 
parish, as defined by the award of the Board, evidence 
may be given that before the making of that award, and 
during the time the settlement was gained, the house was 
not in such parish, but in one adjoining (r). 

Moreover, it was subsequently provided that the board 
might exercise its powers relative to the boundaries of 
parishes or townships, on the application in writing of two- 
thirds in number and value of the landowners of the parish 
or township, whose boundary was in question, notwith- 
standing the landowners of the adjoining parish or town- 
ship should not join in the requisition ; and the proceed- 
ings, subject to certain notices being first given, were to 
be as valid and binding as if the inquiry had been insti- 
tuted on the application as well of the landowners of the 
adjoining parish or township to which the required notices 
should have been sent, as of the parish or township 
causing the inquiry to be instituted ; but if a majority of 
two-thirds in number and value of the landowners of the 
adjoining parish or township objected, all further proceed- 
ings were to be stayed (5). 

And for the purpose of defining and settling the glebe 
lands (rf any benefice, it has been enacted that, upon the 

(j?) 2& 3 Vict. c. 62, s. 24. 
(jq) In re Dent Commutation^ 8 Q. B. 43. 

(r) R. V. Madeley, 15 Q. B. 43 ; R. v. St, Mary's, 4 B. & Aid. 
464, 465. 

(«) 3 & 4 Vict. c. 15, s. 28. 
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npplication of the spiritual person to whom, in right of 
such benefice, the glebe belongs, and with the consent of 
the landowners claiming title to the land so defined as 
glebe, and in possession thereof, the Board of Agriculture 
and Fisheries, both before and after completion of any 
tithe commutation, has the same powers relative to the 
glebe lands and for ascertaining and defining the boun- 
daries thereof, as it has relative to the boundaries of the 
lands of any landowners under the provisions of the Tithe 
Commutation Acts, the provisions of which have been set 
forth above ; and it is provided, that in every such case, 
the Board shall make its award, in like manner as in the 
case of awards under the Tithe Commutation Act, 1836, 
setting forth the contents, description, and boundary of 
the glebe lands, as finally settled by it, and of the lands 
(if any) awarded to the landowners (t). 

Finally, the Board of Agriculture and Fisheries may 
alter, vary, or change the apportionment of the com- 
mutation rentcharge in any parishes, — wherever the 
boundaries of the parishes shall have been set out afresh 
under any Inclosure Act or otherwise, — if it appear to 
it that the original apportionment of the rentcharge in 
such parishes is, by reason of such new definition of 
boundaries, rendered inconvenient (u) ; and where, from 
error as to boundary or otherwise, any apportioned com- 
mutation rentcharge shall have been charged on lands not 
within the parish which is made subject to the aggregate 
rentcharge, the Board is empowered to direct the redemp- 
tion thereof ; and touching the situation and boundary of 
any lands alleged to have been improperly included in the 
original tithe apportionment; it is to have the same power 
of ascertaining and settling the situation and boundary, as 
it had under the Tithe Commutation Act, 1836, for making 
the original apportionment (x). 



(0 5 & 6 Vict. c. 54, 8. 5. 
(«) 23 & 24 Vict. c. 93, s. 16. 
(ic) 23 & 24 Vict. c. 93, ss. 12, 33. 
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The proceedings of the commissioners, being properly 
authenticated, — that is to say, office copies of the proceed- 
ings, — were (y), and any purported copy of any docu- 
ment being a copy under the seal of the Board is, made 
evidence of the transactions therein referred to {z) : 
these provisions not aflfecting the question of the admis- 
sibility of the document, as evidence in any particular 
matter or for any particular purpose (a), — subject, of 
course, to all just exceptions or objections to their admissi- 
bility in evidence (ft). 

Any order of the Board may be removed hy certiorari 
into or otherwise appealed to the King's Bench Division, 
— to be there quashed or otherwise dealt with (c). 

Under Local Government Acts. — Under the Local 
Government Act, 1858 (d), it was provided that anyplace not 
having a known or defined boundary might petition one of 
her Majesty's principal secretaries of state to settle its boun^ 
dary for the purpose of entitling the place to adopt the Act (^), 
and it was held that this power was conferred without being 
in any way restricted to the accustomed legal divisions of the 
country, such as manors, hamlets, townships, or parishes ; but 
it was sufficient if the place had an actual known and defined 
boundary, or one that was physically visible and notorious, 
so that there could be no mistake as to the limits within 
which the Act was to be applied (/). Moreover, even a 
district, formed for ecclesiastical purposes only, under 
6 & 7 Vict. c. 37, that consisted of parts of two townships 
each of which separately maintained its own poor and its 

iy) Q & 1 Will. 4, c. 71, s. 2. See also Gifford v. Williams, 
38 L. J. Ch. 698. 

(z) 52 & 53 Vict. c. 30. 

(a) Wilberforce v. Hearfield, 5 Ch. D. 709. 

(6) Doe d. Molesicorth v. Sleeman, 9 Q. B. 298 ; Wilberforce v. 
Hearfield, 5 Ch. D. 709. 

(c) 1 & 2 Vict. c. 69, 8. 3 ; 2 & 3 Vict. c. 62, ss. 35, 36 ; and 
9 & 10 Vict. c. 73, s. 21 ; R. v. Memon, 3 Q. B. 895. 

(d) 21 & 22 Vict. c. 12. 

(«) 21 & 22 Vict. c. 12, s. 16. 

(/) R, V. Local Government Board (1873), L. R. 8 Q. B. 227. 
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own highways, was a place having a " known or defined 
boundary " within the meaning of that section of the Local 
Government Act, 1858 (^), which provided that a place 
having a known or defined boundary might by a resolution 
of the owners and ratepayers within that boundary adopt 
the Act (h). 

Under the Local Government (Boundaries) Act, 1887 (e), 
special boundaries commissioners for England and Wales 
were appointed to inquire respecting each county as to the 
best method of adjusting the county boundaries and those 
of other local areas of local government in such a manner 
as to arrange that no sanitary district, borough, union, or 
parish should lie within the bounds of more counties than 
one ; and as to the best method of dealing with parts of 
the county wholly or almost detached from it ; and as to 
the best method of dealing with cases where a borough 
was not an urban sanitary district, and was wholly or 
partly comprised in an urban sanitary district ; and as to 
altering boundaries, combining areas, or making admini- 
strative arrangements in relation to any alteration that 
might be recommended by them in the boundaries of any 
area of local government. 

And it was also provided that financial and administra- 
tive considerations should be duly ^regarded by the 
commissioners in making their recommendations, and that 
they should, as soon as possible, make a report as to their 
proceedings to the Local Government Board, and that the 
report should be laid before Parliament (k). 

Under the Local Government Act, 1888 (Z), it was 
provided that every report made by the boundary com- 
missioners under the Local Government (Boundaries) Act, 



(g) 21 & 22 Vict. c. 12, s. 12. 

(h) R, V. TJie Ratepayers of Northowram (1865), L. R. 1 Q. B. 
110. 

(0 50 & 51 Vict. c. 61. 

(A;) The above provisions were not applicable where the 
Metropolitan Board of Works had power to levy the Metropolitan 
consolidated rate. 

(I) 51 & 52 Vict. c. 41. 
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1887 (m), should be laid before the council of any 
administrative county or county borough affected by their 
report, which should be taken into consideration by the 
council who were to make such representations to the 
Local Government Board as they thought expedient for the 
adjustment of the boundaries of their county, and of other 
areas of local government partly situate iu their county, 
with the object of securing that no such area should be 
situate in more than one county (n). 

It was further provided that (o) when the council of any 
county or borough had represented to the Local Govern- 
ment Board that the alteration of the boundary of the 
county or borough was desirable ; or that the union for 
the purposes of the Act of a county borough with a 
county was desirable ; or that the union of any counties or 
boroughs, or the division of any county was desirable ; or 
that the alteration of the boundary of any electoral 
division of a county, or of any area of local government 
partly situate in the county or borough, was desirable, the 
Local Government Board should, unless for special reasons 
it thought that the representation should not be enter- 
tained, have a local inquiry made, and might either make 
or refuse an order for the proposal contained in such 
representation : provided that in default of such represen- 
tation by the council before a specified time, the Local 
Government Board might ex mero motu cause the 
making of such local inquiry, and thereupon might make 
such order as it thought expedient, and provided also that 
if the order altered the boundary of a county or borough, 
or provided for the union of a county borough with a 
county, or for the union of any counties or boroughs, or 
for the division of any county, it should be provisional 

(m) 50 & 51 Vict. c. 61. 

(/i) 51 & 52 Vict. c. 41, s. 53. 

Under the Local Gtovemment Act, 1894 (56 & 57 Vict, 
c. 73, 8. 36 (12) ), the report must be laid also before any joint 
committee of comity councils, and it is the duty of such joint 
committee to take such reports into consideration before framing 
any order under the powers conferred on them. 

(o) 51 & 52 Vict. c. 41, s. 54. 
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only, and not effective unless confirmed by parliament. 
Moreover, where such an order altered a borough boundary 
it might, as consequential upon the alteration, increase or 
decrease the number of the wards in the borough and 
alter their boundaries (p). 

Again, the Act provided that whenever a prima facie 
case respecting any county district not a borough, or any 
parish, for a proposal to alter or define the boundary 
thereof, had been made out to the satisfaction of a county 
council, it might cause an inquiry to be made as to the 
•desirability thereof in the locality, upon notice given 
therein and to the Local Government Board educational 
department or other interested government department ; 
and if satisfied that the proposal was desirable, make 
an order therefor (q) : so where the proposal was to 
divide a county district, or a parish, or unite it with 
another district or districts, or another parish or parishes, 
or to transfer part of a parish to another parish (r) : 
so, where it was proposed to alter the boundaries of 
any ward (s). Notice, however, of the provisions of such 
order must be given and copies thereof supplied as pre- 
scribed (<), and otherwise at the pleasure of the council. 
The order, moreover, becomes effective upon its final 
•approval by the county council when it relates to the 
alteration of the boundaries of a ward, but in every other 

0?) 51 & 52 Vict. c. 41, 8. 54. 

Absence of Local Gtovemment Board Order for Alteration 
of Unions. — Part of a parish may be added by an order of a 
county council to an adjacent parish, and consequently become part 
of the poor law union in which the latter parish is situate, notwith- 
standing that the parishes were originally in different unions, and 
that the Local Government Board has not altered the boundaries 
of the unions {Booth Union v. Whitehaven Union, 19 T. L. R. 
453). 

(g) 51 & 52 Vict. c. 41, s. 57 (1) (a). 

(r) 51 & 52 Vict. c. 41, s. 57 (1) (b). 
. (8) 51 & 52 Vict. c. 41, s. 57 (4) (e). 

(0 51 & 52 Vict. c. 41, s. 57 (2). See also s. 71 of the Local 
Oovernment Act, 1894 (56 & 57 Vict. c. 73), providing that the 
i>rder must be sent to the Local Government Board and to the 
Board of Agriculture. See also 3 Edw. 7, c. 31. 
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case it must be submitted to the Local Government Board ; 
who may cause a local inquiry to be made, and determine 
whether the order is to be confirmed or not, if within 
three months after notice of the provisions of the order 
which the Board determine to be the first notice there be 
a petition for the disallowance of the order : if, however, 
such petition be not presented, or be withdrawn after 
presentation, the Local Government Board must confirm 
the order with modifications therein if necessary. It must 
be observed, however, that any order that is confirmed by 
the Local Government Board is to be laid before Parlia- 
ment, and that the powers of the Local Government 
Board in respect of the union or division or alteration of 
parishes are not diminished but increased by the fore- 
going section (u). 

Where any of the areas referred to in s. 57 of the Local 
Government Act, 1888, is situate in two or more counties, 
or the alteration of any such area would alter the boun- 
daries of a poor law union situate in two or more counties, 
a joint committee, appointed by the councils of those 
counties, shall be deemed always to have had power to 
make orders under that section with respect to that area ; 
and where, on March 5th 1894, a rural sanitary dis- 
trict or parish was situate in more than one county, a 
joint committee of the councils of those counties was to 
act thereunder, and if any of those councils did not, within 
two months after request from any other of them, appoint 
members of such joint committee, the members of the 
committee actually appointed were to act as the joint 
committee. Provided that any question arising as to the 
constitution or procedure of any such joint committee 
should, if the county councils concerned failed to agree, 
be determined by the Local Government Board (a?). 

(m) 51 & 52 Vict. c. 41, s. 57 (2)— (7). 

Reduction of time for appealing against order. — The time 
for petitioning against the order is reduced from three months to 
six weeks after the notice referred to (56 & 57 Vict. c. 73, s. 41). 

(x) 56 & 57 Vict. c. 73, s. 36 (11). 
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Under the Local Government Act, 1894 (y), it was 
provided that every county council should immediately 
take into consideration the cases within their county of 
every parish and rural sanitary district (^), which on 
March 5th, 1894, was situate partly within and partly 
without -an administrative county, and of every parish which 
at that date was partly within and partly without a sanitary 
district, and of every rural sanitary district which had a 
population of less than two hundred, and of every rural 
sanitary district which at the above date had less than 
five elective guardians capable of acting and voting as 
members of the rural sanitary authority of the district, and 
of every rural parish which was co-extensive with a rural 
sanitary district (a) ; and whether any proposal had or 
had not been made as mentioned in s. 57 of the Local 
Government Act, 1888 (6), should, as soon as practicable 
in accordance with that section, cause inquiries to be made 
and notices given, and make such orders, if any, as they 
deemed most suitable for carrying the Act into eflfect in 
accordance with the following provisions, namely : 

That the whole of each parish and, unless the county 
council for special reasons otherwise directed, the whole 
of each rural district should be within the same admini- 
strative county ; and that the whole of each parish should, 
unless the county council for special reasons otherwise 
directed, be within the same county district (c). 

It was further provided (d) that, where a parish was at 
the passing of the Act situate in more than one urban 
district, the parts of the parish in each such district should, 

(y) 56 & 57 Vict. c. 73. 

(z) Bural sanitary districts consist of the area of any union 
not co-incident in area with an urban district, or wholly included in 
an urban district with the exception of those portions of the area 
that are included in an urban district (38 & 39 Vict. c. 55, s. 9). 

(a) 56 & 57 Vict. c. 73, s. 36 (1). 

(b) 51 & 52 Vict. c. 41. Vide supra, p. 170. 
(0 56 & 57 Vict. c. 73, s. 36 (1) (i.). 

(f/) 56 & 57 Vict. c. 73, s. 36 (2). 
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from a named day, unless otherwise directed, and subject 
to any alteration of area made in pursuance of any Act, 
be separate parishes, in like manner as if they had been 
constituted separate parishes under the Divided Parishes 
and Poor Law Amendment Act, 1876, and the Acts 
amending the same (e). 

Again, it was provided (/), that where an alteration of 
the boundary of a county or borough seems expedient for 
any of the foregoing purposes, application should be made 
to the Local Government Board for an order under 
s. 54 of the Local Government Act, 1888 (^), 

And where the alteration of a poor law union seems 
expedient by reason of the Act, the county council may, 
by order, provide for such alteration in accordance with 
s. 58 of the Local Government Act, 1888, or otherwise, 
provided that the powers of the Local Government Board 
with respect to the alterations of unions be not affected (A) . 

It was further provided (?) that, where an order for 
the alteration of a boundary of any parish or division 
thereof, or the union thereof or of any part thereof with 
another parish, was proposed to be made after a named 
day, notice thereof should, a reasonable time before the 
making of the order, be given to the parish council of 
the parish, or if there was no parish council, to the parish 
meeting, either of which, as the case might be, should 
have the right to appear at any inquiry held by the 

(e) Divided parishes.— 39 & 40 Vict. C 61, which empowered 
the Local Grovemment Board, whenever any parish was divided so 
as to have its parts or any of them isolated in some parish or 
otherwise detached, to make an order, after local inquiry to be 
held after notice thereof given, either for constituting separate 
parishes out of the divided paiMh, or for amalgamating some 
of the parts thereof with the parish or parishes in which they 
might be included, or to which they might be annexed, and pro- 
viding, if necessary, for a change of the county of the parish or of 
a part thereof. See also 45 & 46 Vict. c. 68. 

(/) 56 & 57 Vict. c. 73, s. 36 (5). 

{g) Vide sujpra, p. 169. 

(h) 56 & 57 Vict. c. 73, s. 36 (6). 

(0 56 & 57 Vict. c. 73, s. 36 (7). 
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county council with reference to the order, and should 
be at liberty to petition the Local Government Board 
against the confirmation of the order. So it was pro- 
vided (k) that, where the alteration of a boundary of 
any parish, or the division thereof or the union thereof, 
or of part thereof with another parish, seemed expedient 
for any of the purposes of the Act, provision for such 
alteration, division 6r union might be made by an order 
of the county council^ confirmed by the Local Govern- 
ment Board, under s. 57 of the Local Government Act, 
1888 (I). 

Moreover, any order made by a county council with 
respect to areas and boundaries under the Act, shall be 
deemed to be an order under s. 57 of the Local Govern- 
ment Act, 1888, and any board of guardians a£Fected by 
an order shall have the same right of petitioning against 
that order as is given by that section or by any other 
authority (m). 

Under Inclosure Acts. — By the General Inclosure 
Act, 1845 (w), in case the valuer acting in the matter of 
any inclosure represents to the commissioners that the 
boundaries of any parish or manor, in which the land 
proposed to be inclosed, or any part thereof, is situate, 
and of any parish or manor adjoining thereto, are not 
then sufficiently ascertained and distinguished, the com- 
missioners, after giving certain prescribed notices for the 
protection of the rights of all persons interested in the 
question, may ascertain, set out, and fix the boundaries of 
such parishes and manors respectively ; but any person 
interested in the determination of the commissioners may 
have the matter determined by a jury, or may apply to 
the King's Bench Division to remove the matter into 

(k) 56 & 57 Vict. c. 73, s. 36 (8). 

(/) Vide supra J p. 170. 

(wi) 56 & 57 Vict. c. 73, s. 36 (10). 

(w) 8 & 9 Vict. c. 118. The powers of the commissioners are 
now exercised by the Board of Agriculture and Fisheries under 
52 & 53 Vict. c. 30 ; 3 Edw. 7, c. 31. 
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that court by certiorari ; and in the case of any such 
application, the decision or finding of the jury or of 
the court is conclusive as to the boundaries of the parish 
or manor {o). Also, by the Inclosure Act, 1849 (^), all 
the provisions of the General Inclosure Act, 1845, and of 
certain other specified Acts, applicable to the ascertaining^ 
setting out, and fixing the boundaries of any parish or 
manor, in which the land proposed to be inclosed, or any 
part thereof, is situate, and of any parish or manor 
adjoining thereto, are extended and made applicable to 
the ascertaining, setting out, and fixing of the boundaries 
of any township, vill, hamlet, or tithing not having 
separate overseers of the poor, — and of a manor, although 
the same shall not abut or adjoin upon any other 
manor (5'). 

In the inclosure proceedings, it is provided that, where 
no dispute is pending as to the parish in which the lands 
are situate, the valuer may, with the approbation oi the 
commissioners, declare in his award how much and which 
part of any of the lands to be allotted, divided, or dealt 
with by his award, or of any roads passing over or through 
the same, shall be considered in the parish or parishes in 
which any of them are situate ; but his award must be 
confirmed by the commissioners ; and, where the boundaries 
of any counties are to be afl^cted by the award, the com- 
missioners are not to confirm it, unless and until notice 
has been given to the clerks of the peace for the respective 
.counties ; and on receiving such notice, the respective 
counties may, by their clerks, object to the award in the 
manner mentioned in the Act ; and, in that case, the award, 
so far as it respects the boundaries of the counties, is not 
to be confirmed by the commissioners (?*)• 

(0) 8 & 9 Vict. c. 118, 8. 39. See also 15 & 16 Vict. c. 79, 
88. 25, 26; R. v. Washhunie, 4 B. & C. 732; R. \. LanmMre, 
1 B. & Aid. 630. 

{p) 12 & 13 Vict. c. 83. 

(g) 12 & 13 Vict. c. 83, s. 9. See also 15 & 16 Vict. c. 79, s. 28. 

(r) 12 & 13 Vict. c. 83, s. 1. 
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By the Inclosure Act, 1840, power is given to the 
commissioners to straighten the boundaries of any parish, 
manor, hamlet, or district to be divided and inclosed, 
whenever the lands of such parish, manor, hamlet, or 
district shall be, or be reputed to be, intermixed with the 
lands of any other parish, manor, hamlet, or district (s), 

A parish boundary decision of the inclosure commis- 
sioners acting under the provisions of the Inclosure Acts 
may be (and often is) only a determination as to the 
boundaries of the parish for the future ; and in such 
case it is, of course, no evidence of what the ancient 
boundaries of the parish were. Nor will such a deter- 
mination, being wholly alio intuitu^ prejudicially aflFect the 
private rights of individual proprietors (f),— and, in fact, 
the particular Inclosure Act usually contains an express 
clause saving this possible prejudice. Again, where it 
was provided, as regards improved waste lands lying in 
one or other of two or more parishes, that the occupier of 
the houses, mines, etc., on or within or under such 
improved wastes, should be assessed or rated to the relief 
of the poor of the parish which lay nearest to the improved 
lands, and that any disputes arising out of the assessment 
might be settled by the justices of the peace, it was at the 
same time provided, that nothing in the Act should deter- 
mine the boundary of any parish or place, otherwise than 
for the purpose of such assessment (u) ; and these principles 
may be said to be of universal application, unless the Act 
expresses to the contrary, or the specific purposes of the 
Act necessarily demand a construction to the contrary. 

Under Highway Acts. — By the General Highway 
Act, 1835, where boundaries of parishes pass across or 
through the middle of a common highway, the justices, at 
a special sessions for the highways, on complaint made by 
the surveyor of any parish, in the form and in the manner 

(«) 3 & 4 Vict. c. 31, s. 2. 

.(0 R' V. I?ihabitant8 of St Mary's, 4 B. & Aid. 462, 
(m) 17 Geo. 2, c. 37. 
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specified in the Act, may summon the surveyor of any 
other parish adjoining to and bounding on such common 
highway to appear before them ; and after hearing both 
parties and their witnesses, the justices are to divide the 
whole of the highway, by a transverse line across it, into 
oqual parts, — orelse into such unequal parts and proportions 
as, upon a consideration of the soil, waters, floods, and 
inequality of the highway, or any other circumstances 
attending the same, the justices shall in their discretion 
think just and right ; and they are to determine which of 
such parts or divisions shall be repaired by each of the 
respective parishes (x) ; and the order of the justices, 
which is conclusive (t/), together with a plan of the 
highway and of the aforesaid division thereof, is to be 
filed with the clerk of the peace of the county in which 
the highway lies (z). Moreover, posts, stones, and other 
boundaries are to be put up for the better ascertaining the 
aforesaid division and allotment. 

Nothing in the Act, however, is to extend to aflFect or 
alter in any manner whatsoever any boundaries of counties, 
lordships, hundreds, manors, or any other divisions of 
public or private property, — or t/ie boundaries of any 
parisJies or toivnships, — otherwise than for the purpose of 
amending and keeping in repair the particular portions 
of the highway (a). 

Under Turnpike Acts. — Similar provisions for appor- 
tioning the repairs and maintenance of certain highways 
within London or the metropolitan area, — being highways 
which run between adjoining parishes, — are contained in 
the Metropolis Turnpike Roads Acts Amendment Act, 
1863 (6) ; but in order to give the justices jurisdiction 
thereunder, the existence of a boundary on the highway 

(j-) 5 & 6 Wm. 4, c. 50, s. 38. 

(y) R. V. HickUng, 7 Q. B. 880 ; 14 L. J. M. C. 177. 

{z) R. V. Washhrook, 4 B. & C. 732. 

(a) 5 & 6 Will. 4, c. 50, s. 61. 

(6) 26 & 27 Vict. c. 78, s. 4. 
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to be divided is a condition precedent ; and the decision of 
the justices will be qnashed if no such boundary in fact 
exists (c). 

The Turnpike Road Act, 1823 (d), provides for the 
marking of the parish boundaries with stones in the turn- 
pike, where these boundaries cross the turnpike. 

Boundaries of Archdeaconries, etc. — Powers for 
re-arranging the boundaries of archdeaconries and rural 
deaneries are conferred upon the ecclesiastical commis- 
sioners by the Archdeaconries and Rural Deaneries Act, 
1874 (e). 

(c) R. V. Perkins, 14 Q. B. 229 ; 14 Jur. 362 ; 19 L. J. M. C. 
Ip5. 

(d) 3 Geo. 4, c. 126,8. 119. 

(e) 37 & 38 Vict. c. 63, extending their powers under 6 & 
7 Will. 4, c. 77, and 3 iS: 4 Vict. c. 113. 
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A. Highways, turnpike roads, and priyate roads. — 

In Genekal. — Where a highway passes through inclosed 
land the whole space from fence to fence is the high-r 
way (a), although it may be of a varying and unequal 
width (b) and not the formed road merely, whether of 
pavement, gravel, or other material ; and, where a highway 
passes over a common, it frequently extends considerably 
to the right and left of the formed or ordinary roadway or 
passage (c). It appears to be settled, however, that the 
fences themselves are not generally comprehended in the 
legal acceptation of a highway (d). 

(a) Ptdlin V. Reffell, W. N. (1891) 39. 

(6) Ham-ey v. District of Truro, 19 T. L. R. 576. Compare 
Neeld v. He?idon Urban District Council, 81 L. T. 406 ; Belmore v. 
Kent County Council, [1901] 1 Ch. 873. 

(c) Elwood V. Bulloch, 6 Q. B. 383, 409 ; 13 L. J. Q. B. 330 ; 
8 Jut. 1044. 

(d) R. V. Llandilo, 2 T. R. 232 ; R, v. United Kingdom Telegraph 
Co,, 31 L. J. M. C. 166 ; 3 F. & F. 73 ; 9 Cox C. C. 174 ; 8 Jur. 
(N.S.) 1153 ; 6 L. T. 378 ; 10 W.R. 538 ; R. v. Wright, 3 B. & Ad. 
681. 

N 2 
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Ownership and Repairs of. — Where the road forms 
the boundary between two estates, — whether freehold, 
copyhold, or leasehold, the prima facie presumption is, that 
the soil of the road (with the minerals under it) usqiie ad 
medium filum vice, and the waste lands and trees by the 
sides thereof, belong to the adjoining owners (e). Which 
presumption is allowed to prevail upon grounds of public 
convenience, and to prevent disputes as to the precise 
boundaries of property ; and it is based on the supposition 
that, when the road was originally formed, the proprietors 
on either side contributed each a portion of his own land 
for the purpose (/), — there being no presumption that a 
highway was made before the time of legal memory, so as 
to vest the soil of it in the lord of the manor (^). Conse- 
quently, a conveyance of land described as abutting on a. 
road passes a moiety of the soil of the road, unless there 
be something in the context to exclude that construc- 
tion (h) ; and admeasurements of the land, even when 
accompanied by a reference to a coloured plan in which 
no part of the road is included, have been held insufficient 
to rebut the presumption that a moiety of the road was 
intended to be conveyed (i). 

Moreover, the same principles which apply to boun- 
daries on a public road apply also to those on a private 
road ; and if, therefore, the estates of two proprietors are 
separated by a lane or private way, the estate of each is 
presumed to extend usque ad medium Jilum vice, — unless, 
of course, there is evidence showing another line of 



(e) Doe V. Pearsey, 7 B. & C. 304 ; 9 D. & E. 908 ; Goodtitle v. 
Alker, 1 Burr. 133 ; Steve7i8 v. Whistler, 11 East, 51 ; R, v. 
Matthias, 2 F. & F. 570 ; 2 Jur. 13. 

(/) Holmes v. BelUngham, 29 L. J. C. B. 132 ; 7 C. B.(n.s.) 
329. 

(g) Doe V. Pearsey, 7 B. & C. 304 ; 9 D. & R. 908 ; Cooke v. 
Green, 11 Price, 736 ; Scoones v. Morrell, 1 Beav. 251. 

Qi) 2 Washburn, R. P. 627. Vide supra, p. 5. 

(0 Simpson v. Dendy, 8 C. B. (n.s.) 433 ; Berridge v. Ward, 
10 C. B. (n.s.) 400 ; 30 L. J. C. P. 218 ; Salisbury v. Great Northeim 
Rail. Co,, 5 C. B. (n.s.) 174. Vide supra, p. 6. 
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division (k) ; but the mere fact that a private road leadss. 
to the lands of one only of the two adjoining proprietors 
will not per se be sufBcient to rebut the presumption of 
law, for it is no evidence that the soil of the road is vested 
in the proprietor to whose land it exclusively leads (Z). 

The presumption, however, was held rebutted by the 
following combination of circumstances, any one of which 
standing alone would possibly not have sufficed, that is 
to say : (1) the land conveyed adjoining the highway 
was distinguished on the plan by a distinct number, and 
the highway had also its own distinct number ; (2) there 
were trees on the land conveyed, and also trees on the 
highway, and the valuation of the timber extended only 
to the trees on the land, and not to the trees on the 
highway ; and (3) the acreage and the colouring on the 
plan excluded the highway (m). 

It has been said, also, that the presumption, that waste 
lands adjoining a public highway and the soil of the 
highway itself ad medium filum vice, belong to the adjoin- 
ing owners, does not apply to persons claiming under the 
same grantor, in the event of the true title appearing, 
which it will usually do where the adjoining properties 
have both been derived from one and the same original 
owner ; therefore, where the lord of a manor has conveyed 
land to one, and afterwards other land to another, if it 
appears, that a narrow strip of land passes by one or 
other of the conveyances, but it is doubtful by which, no 
presumption in favour of the former as against the latter 
arises from the fact that the strip of ground lies between 
a highway and land indisputably in the former's con- 
veyance (n). 

(k) Holmea v. Bellingham, 29 L. J. C. B. 132 ; Noye v. Reed, 
1 M. & By. 65. 

(I) Smith V. Howdeii, 14 C. B. (n.s.) 398. 

(w) Pryor v. Petre, [1894] 2 Ch. 11. See alao Duke of Devon- 
shire V. Pattinson. 20 Q. B. D. 263 ; Micklethxcait v. Newlay Bridge 
Co., 33 Ch. D. 133. 

(m) White V. Hill, 6 Q. B. 487 ; Salisbury v. Great Northern 
Bail. Co., 5 C. B. (n.s.) 174. 
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And, generally, the presumption may be rebutted by 
evidence showing conclusively that the ownership of the 
soil of the highway or of the waste lands is in the lord 
of the manor, or in some other proprietors, the point to be 
ascertained, in all cases, being whether the grantee of the 
lord inclosed to the edge of his grant, or left an inter- 
vening space between his inclosure and the boundary line 
of his property : for if he inclosed to less than the whole 
extent of his grant, leaving a space next to the road, that 
intervening space will belong to him, but, if he inclosed 
to the full extent of his grant, the intervening space will 
belong to the lord. The presumption, however, being primd 
facie in favour of the grantee of the adjoining land, the 
lord must show acts of ownership to support his claim 
if he claims the intervening space (o), and in support of 
his title and claim he may give e\'idence not only of acts 
of ownership exercised over the intervening space or spot 
in dispute, but also of acts of ownership exercised over 
other parts of the waste lands of the manor, provided that 
these other parts shall be situated relatively to the inter- 
vening space or plot in dispute in such manner as that 
they and it can fairly be considered parts of the same 
waste or common (p) ; but evidence of user by the 
grantee and by those claiming under him will be allowed 
to outweigh the presumption in favour of the lord which 
arises from acts of ownership by the lord on other parts 
of the wastes of the manor (q). 



(o) Doe d. Barrett v. Kemp, 7 Bing. 332 ; Tutill v. West Ham 
Local Board, L. R. 8 C. P. 447. 

(p) Doe V. Kemp, 2 Bing. N. C. 102 ; Headlam v. Hedley, 
Holt N. P. 463 ; Anon., Lofft, 358 ; Doe v. Hamjyson, 4 C. B. 
267 ; Staidey v. White, 14 East, 332 ; Tyrrwhitt v. Wyinie, 
2 B. & A. 554 ; Hollin v. Goldfinch, 1 B. & C. 205 : Grose v. 
West, 7 Taunt. 39 ; Wild v. Holt, 9 M. & W. 672 ; Taylor v. 
Parry, 1 M. & Gr. 605 ; Vaiighan v. De Winton, 15 W. R. 1145 ; 
Tutill V. West Ham Local Board, L. E. 8 C. P. 447 ; Clark v. 
Elphinstone, 6 App. Cas. 164. 

{q) Simpson v. Dendy, 8 C. B. (n.s.) 433 ; Gery v. Redman, 
1 Q. B. D. 161. See also PlumUey v. Lock, 19 T. L. R. 14. 
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It may happen that the soil of the highway is not 
vested either in the lord of the manor as such or in the 
adjoining landowners ; e.g.^ where the pasturage and soil 
of the highway are vested in the churchwardens and 
overseers of the parish as trustees upon trust for the 
parish, and a lawful origin for such a title will be pre- 
sumed where the parish trustees have for a great many 
years let the pasturage beside the road, — and, failing any 
other legal title, the Statute of Limitation^ will confer 
a title (r). 

As regards strips of land occasionally found to lie 
between the lands of private proprietors and commonly 
called halks^ there is no presumption of law, in favour of 
either proprietor, as against the other, being the owner 
thereof (5), and the title thereto must accordingly be 
shown when either of them claims the balk ; and, in 
general, balks do not, in English law, belong to the public, 
as did the methoria of the civil law (t)» 

Regarding strips of waste land beside high roads it has 
been said that in ancient times roads made through 
uninclosed lands were not formed with that exactness 
which the exigencies of society now require ; and the 
public were entitled to pass along the land by the side of 
the road, when the latter was out of repair, and if the 
landowner excluded the public from using the adjoining 
land, he cast upon himself the onus of repairing the road, 
even if it were the duty of the parish so to do ; and that 
in such case, if the same person was the owner of the land 
on both sides, and inclosed on both sides, he was bound to 
repair the whole of the road ; if he inclosed on one side 
only, the other being left open, he was bound to repair to 
the middle of the road ; and where there was an ancient 
inclosure on one side, and the landowner inclosed on the 
other, he became bound to repair the whole ; so that it 
followed that when a person inclosed his land from the 

(r) Haigh v. West, [1893] 2 Q. B. 19. 

(«) Godmanchester v. Phillips^ 4 A. & E. 560. 

{t) Colquhoun's Summary, s. 2179. 
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road, he would not make his fence close thereto, but would 
leave an open space at the side of the road, to be used by 
the public when occasion required, the object being to 
leave a suflSciency of land ' by the side of the road when 
it was out of repair (u). 

This further consequence also appears to follow, namely, 
that, where a person inclosing his land up to a highway 
so as to deprive the public of their right of travelling on 
the adjoining strips of waste land when the road itself is 
not fit for use, neglects to keep the road in repair, those 
lawfully using the highway may make gaps in the hedges 
and pass along on his inclosure, so long as they do not 
ride further into it than is needful for avoiding the bad 
way (.f). 

These principles, however, do not apply in the case of 
a private road, either because the person using the way 
ought himself to keep it in repair (y), or because the 
grantor of the way gives the grantee a right over a 
particular line of road only, and no liberty to break out 
of it over the whole surface of his close (z) . 

Moreover, an owner whose land adjoins an inclosure 
made by virtue of a special Act of Parliament for inclosing 
and dividing common fields, will not, unless so directed 
by the Act, be liable either to make or to keep in repair 
the road skirting or crossing his inclosure (a). 



(ii) Steel V. PricJcett, 2 Stark. 463, 469. See also R. v. 
StoitghtoH, 1 Sid. 464 ; Selby v. Nettle/old, L. R. 9 Ch. Ill ; 22 W. E. 
142 ; 43 L. J. Ch. 359 ; 29 L. T. (n.s.) 661 ; Harvey y. District 
Council of Truro, 19 T. L. E. 577. 

{x) Hetin's Case, Sir W. Jones, 297 ; Buncombe's Case, 1 RoUe, 
Abr. 390 ; Cro. Car. 366 ; 2 Ld. Raym. 1170. 

(y) Taylor v. Whitehead, 2 Doug. 749. 

{z) Taylor v. Whitehead, supra ; Bnllard v. Harrison, 4 M. & S. 
387 ; Ahsor v. French, 2 Shower, 28 ; Styles, 364 ; Arnold v. 
Holhrooh, L. R. 8 Q. B. 96 ; Mercer v. Woodgate, L. R. 5 Q. B. 
26 ; Arnold v. Blake, L. R. 6 Q. B. 433 ; St, Mary, Neicington v. 
Jacobs, L. R. 7 Q. B. 47. 

(a) R. V. Flechnoic, 1 Burr. 461 ; Ex parte Vemior, 3 Atk. 772 ; 
R. V. Ramsden, E. B. & E. 949, 957. 
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Again, an adjoining owner will not be liable for inclosing 
up to a modern highway, where, .from the circumstances* 
of the origin of the road and the nature of the property, 
the dedication of the land for ^ road and public highway 
may reasonably be presumed to have been to the extent 
of the road only as laid out, excluding any right to 
go on the land adjoining ; and this is more especially 
so, where streets and roads are laid out over building 
land (b). 

A landowner who is bound in respeot of his inclosure 
to repair a highway, is freed from his liability in the 
event of his laying open the inclosure as it was before (c) ; 
and on the other hand, if, under the provisions of the 
Highway Acts, the highway is widened, turned, or 
diverted, he will become liable to contribute towards the 
repairs of the new road (d). 

By the Highway Act, 1835 (^), the surveyor is em-* 
powered, whilst the highway is being widened or repaired,, 
to make a temporary road through the adjoining grounds } 
and compensation is, in such case, to be allowed to the 
parties injured. Again, no person, through whose land 
a highway which is repaired by the parish passes, is to 
become liable for the repair of such highway by reasoa 
merely of his erecting fences between the highway and 
the adjoining land, provided the fences are erected with 
the consent in writing of the highway board of the district 
within which the highway is situate, or with the consent' 
of the surveyor or other authority having jurisdiction over 
the highway (/). 



(h) B. V. Ramsden, E. B. & E. 949, 957 ; Beckett v. Co^wration 
of Leeds, L. R. 7 Ch. 421 ; and Leigh v. Jack, 5 Exch. D. 
264. 

(c) Hawkins, P. C. bk. 1, c. 76, § 7 ; R. v. Skmner, 5 Esp. 219 ; 
2 Wms. Saund. 160 a ; Bacon's Abr. Highways, E. 

(6?) 5 & 6 Will. 4, c. 50, ss. 92, 93. 

(e) 5 & 6 Will. 4, c. 50, s. 25. 

(/) 25 & 26 Vict. c. 61, s. 46. 
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The parish or some defined district is prima facie liable 
for the repairs of the highways within it (^) ; but it may- 
show an exemption from such liability (A). 

By the Local Government Act, 1888 (0, every main 
road within a county, if repairable by the highway 
authority, became repairable by the county council, — 
the council having for this purpose all the powers and 
being subject to all the liabilities of the highway board ; 
but an urban authority might have retained its main 
roads within its own power, in which case it received 
from the council a contribution towards the repairs of 
those roads (Jc), All main roads, however, not so retained 
by the urban authority, vested in the county council, 
which has all the powers of a highway board for prevent- 
ing and removing obstructions on the road, and for 
asserting not any right of ownership in (/), but the right 
of the public to the use and enjoyment of, the road-side 
wastes (m) : but it is specially provided that these pro- 
visions or any of them shall not alter the liability of any 
person or body of persons corporate or unincorporate (not 
being a highway authority) to maintain and repair any 
road or part of a road (n). Moreover, any rural district 
council is now the highway authority of the district and 

{g) R, V. Eccles/ield, 1 B. & A. 359 ; R, v. Rollett, L. R. 10 Q. B. 
469 ; Hirst v. Halifax Local Board, L. R. 6 Q. B. 181. 

(h) R. V. Banioldswick, 4 Q. B. 499 ; Freemun v. Read, 4 B. & S. 
174 ; 32 L. J, M. C. 226 ; Daicson v. Willoughhy-cum-Sloothhy, 
6 B. & S. 920 ; 34 L. J. M. C. 37. 

(0 51 & 52 Vict. c. 41. See also 56 & 57 Vict. c. 73, s. 25. 

(Jc) 51 & 52 Vict, c. 41, s. 11. See also Godstone and Caterharn 
Arbitration, 19 T. L. R. 290. 

(J) Curtis V. Kesteven Loral Board, 45 Ch. D. 504. Where a 
road is only vested in a council under s. 149 of the Public Health 
Act, 1875, the council has not a fee simple in the soil of the road 
(^Finchley Electric Light Co. v. Finchley Urban District Council, 
19 T. L. R. 238). 

(ni) A highway authority cannot consent effectually to the 

obstruction of or encroachment upon any part of the* highway 
(Harvey v. District Council of Truro, 19 T. L. R. 576 ; R. v. 
United Kingdom Elertric Telegraph Co., 6 L. T. 378). 
(m) 51 & 52 Vict. c. 41, s. 97. 
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must protect all public rights of way, and prevent as far 
as possible, the stopping or obstruction of any such right 
of way, whether within its district or in an adjoining 
district in the county or counties in which the district is 
situate, where the stoppage or obstruction thereof would, 
in their opinion, be prejudicial to the interests of their 
district (o) ; and must prevent any unlawful encroachment 
on any roadside waste within their district (p). 

The liability to repair a highway by reason of indosure^ 
and which is called* the liability ratione clausulce^ is on the 
occupier and not on the owner of the estate (q) ; but the 
owner may be liable ratione ietiurce, in which latter case, 
he may, by grant or prescription, exact a toll traverse from 
all persons using the road (r). But the liability ratione 
temirce, when it exists, is only enforceable against the 
owner where he is also the occupier of the lands liable (s) ; 
moreover, the liability will be wholly discharged by a 
material alteration of the character or quality of the 
road (t), 

(o) 56 & 57 Vict. c. 73, ss. 25, 26. 

(p) Bemoval of obstmctions and expenses of so doing. — 

An urban district council may remove encroachments without a 
preliminary conviction, for the roads are vested in them by s. 149 
of the Public Health Act, 1875, and the alternative procedure given 
them by that section or under the Highway Acts, does not deprive 
them of their power of summary removal (^Reynolds v. Presteign 
Urban District Council, 65 L. J. Q. B. 400). 

A district council may recover the expenses of removing an 
obstruction in an action against the obstructor (Louth District 
Council V. West, 65 L. J. Q. B. 535). 

(q) R. V. Ranisden, E. B. & E. 949 ; R. v. Hatfield, 4 B. «& Aid. 
83 ; Baher v. Greenhill, 3 A. & E. (n.s.) 148 ; 2 G. & D. 435 ; 
1 Wms. Saund. Rep. 158 n. (<?). 

(r) 3 Steph. Black., 14th ed., p. 53. 

is) R. V. Barher, 25 Q. B. D. 213. 

Exemption from pasrment of highway rates. — The liability . 
to repair a highway ratione tenuj-ce, does not, of itself, found and 
give rise to an exemption from the payment of highway rates 
{Ferrand v. Bingley District Council, 19 T. L. R. 592). 

(0 R. V. Barker, 25 Q. B. D. 213 ; Heath v. Weaverham Toicn- 
shij), [1894] 2 Q. B. 108. 
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Moreover, where a highway repairable ratione tenurcBj 
appears on the report of a competent surveyor not to be in 
proper repair, and the person liable to repair the same 
fails to place it in proper repair when requested so to do 
by a district council, such council itself may place the 
highway in proper repair and recover from the person 
liable to repair the highway the necessary expenses of so 
doing (m). 

This remedy, however, is available only against the 
occupier of the land chargeable with the obligation, the 
owner of such land not being liable to repay sums so 
expended, the public not being in any way concerned 
with a possible right of an occupier to be reimbursed 
sums he has expended in repairs (^). 

And with reference to encroachments on the common 
or on waste lands, it is provided that all encroachments 
and inclosures, — other than inclosures authorised by the 
custom of the manor or otherwise according to law, — 
which have been made upon the land proposed to be 
inclosed within twenty years before the time appointed by 
the Act, — whether any acknowledgment shall have been 
made in respect of the same or not, — are to be deemed 
parcel of the land subject to be inclosed, and are to be 
divided, allotted, and inclosed accordingly ; but the rights 
and interests of the persons in possession of such encroach- 
ments are, if the commissioners see fit, to be taken into 
consideration ; and when any of such persons are turned 
out of their possession, they may within two calendar 
months after notice by the valuer, take down buildings, 
fences, and other erections, and convert the materials 
thereof to their own use (t/). School-houses, however, 

(«) 56 & 57 Vict. c. 73, s. 25 (2). 

(x) Citckfield District Council v. Goring, [1898] 1 Q. B. 865 ; 
67 L. J. Q. B. 539. See also Baher v. Greenhill, 3 Q. B. 148. 

The legal origin of an obligation to repair ratione tenarse, 

may be a grant from the Crown (Dittons Urban Council v. Marks, 
.71 L. J. K. B. 309). 

(y) 8 & 9 Vict. c. 118, s. 50. 
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and other erections for charitable or parochial purposes 
are not generally to be deemed encroachments, but, if 
erected within twenty years before the time fixed by the 
Act, may, at the discretion of the commissioners, be 
deemed parcel of the land subject to be inclosed (2;). 
Moreover, encroachments of full twenty years' standidg 
or upwards are to be deemed ancient inclosures, and pro- 
tected accordingly, — excepting that they are not to be 
entitled to any right of common or to any compensation 
in respect thereof (a) ; and these encroachments are not 
to be affected by any award of the commissioners (b). 

B. Provisions of Highway Acts as to maintenance 
and repair of highways, and as to hedges and fences 
along same, encroachments thereon, and preserva'- 
tion of the boundaries thereof. — As regards the 
width of the highway and the maintenance thereof 
free and clear from obstructions, the General Highway 
Act, 1835 (c), relating to boundaries and fences, provides 
that where by the Act any matter or thing is directed or 
forbidden to be done within a certain distance of the 
centre of the highway, the highway shall be taken to be 
that portion of ground which has been maintained by the 
surveyor as highway, and repaired with stones or other 
materials used in forming highways, for the six months 
immediately preceding ; and the centre or middle of the 
highway is where, a line being drawn along or a point 
marked on the highway, an equal number of feet of 
highway, which have been so maintained and repaired as 
aforesaid for twelve months before, shall be found on each 
side of such line or mark (d). It is also provided that no 
tree, shrub, or bush may be planted on any carriage-way 
or cart-way, or within fifteen feet from the centre thereof, 

(z) 8&9 Yict. c. 118,8.51. 
(^a) 8 & 9 Yict. c. 118, s. 52. 
(5) 10 & 11 Vict. c. Ill, s. 3. 
(c) 5 & 6 WiU. 4, c. 50. 
(rf) 5 & 6 WiU. 4, c. 50, s. 63. 
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and if planted within that distance may be compulsorily 
removed (e). Again, if the surveyor thinks any carriage^ 
way or cart-way is prejudiced by the shade of any hedges^ 
or by any tree.s, except trees planted for ornament or 
shelter (/), growing in or near hedges or other fences, 
or if any obstruction is caused in any carriage-way or 
cart-way by any hedge or tree, the occupier (c/) of the land 
on which such hedges or trees are growing may be sum- 
moned before the justices at the special sessions for the high- 
ways, and the justices may order the trees to be cut, pruned, 
or lopped in a lateral direction (A), and the obstruction 
removed ; and in case of disobedience, the defaulter incurs a 
penalty ; and the surveyor is thereupon required to cut the 
trees and to remove the obstruction, the expenses incurred 
and penalties imposed being made recoverable as in the Act 
directed (i). Moreover, any person encroaching by making 
or causing to be made any building, hedge, ditch, or other 
fence, on any carriage-way or cart- way , within the distance 
of fifteen feet from the centre, shall forfeit, on conviction, 
for every oflFence any sum not exceeding forty shillings ; 
and the surveyor is to cause the said building, hedge, 
ditch, or fence to be taken down or filled up at the 
expense of the person to whom it shall belong (Jc) ; and 
the justices at sessions, upon proof to them made upon 
oath, may levy as well the expense of taking down the 
said building, hedge, or fence, or filling up the ditch, a& 
the several and respective penalties imposed by the Act, 
by distress and sale of the oflFender's goods as therein 
mentioned (Z). It, however, has been held that the 

(«) 5 & 6 Will. 4, c. 50, s. 64. See also Lowen v. Kay, 4 B. & C. 3. 

(/) 5 & 6 Will. 4, c. 50, s. 65 ; Frampton v. Tiffiyi, 2 Jur. 986. 

(^) Woodci7'd V. B'dlericay Highiray Board, 11 Ch. D. 214. 

(It) The tops of the trees must not be cut off {Unwin v. Hanson^ 
[1891] 2 Q. B. 115. 

(0 Jenney v. Brook, 6 Q. B. 323 ; Brook v. Jenney, 2 Q. B. 265 ; 
Walker v. Horner, 1 Q. B. D. 4 ; Woodard v. Billericay Highway 
Board, 11 Ch. D. 214. 

(ic) Cooper V. Waytdsn^orth, 14 C. B. (n.s.) 180. 

(Z) 5 & 6 Will. 4, c. 50, s. 69. 
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encroachment must be on, and also within fifteen feet 
from the centre of, the road : Thus, where the road is 
only nine feet wide, and a fence, which is erected on some 
waste land, is within fifteen feet of the centre of the 
road, but not on it, the surveyor has no right to pull it 
down (m) ; and it has also been held (w) that the highway 
must be a highway which has been repaired with stones, 
etc., for six months immediately preceding. But it has 
been provided by a more modern Act (o), that persons 
making encroachments on highways shall be subject to 
the penalties mentioned in the General Highway Act, 
1835 ( j9), although the whole space of fifteen feet from 
the centre of the carriage-way or cart-way has not been 
maintained with stones or other materials used in forming 
highways {q) ; and further, that where any carriage-way 
or cart-way is fenced on both sides, no encroachment as 
aforesaid shall be allowed, whereby such carriage-way or 
cart-way shall be reduced in width to less than thirty feet 
between the fences on both sides (r). And here it should 
be mentioned, that the common notion that the owners of 
land on the sides of a highway may encroach or inclose 
up to within fifteen feet of the centre of the road, is an 
error ; for, if an encroachment be made upon a highway, 
although not within fifteen feet of the centre and although 
upon a part not commonly used by the public, the per- 
son making the encroachment may be indicted for a 
nuisance (5). 

As regards the maintenance and repair of the highway, 
the General Highway Act provides, that the surveyor 

(m) Evans v. Oakley , 1 C. & K. 125. See also Field v. Thome^ 
20 L. T. (n.s.) 563 ; Lowen v. Kaye, 4 B. & C. 3 ; Keane v. Rey- 
nolds, 2 E. & B. 748 ; 18 Jur. 242 ; R. v. Lepille, 15 W. R. 45. 

(w) Chapman v. Robinson, 1 E. & E. 25 ; 5 Jur. (n.s.) 434. 

(o) 27 & 28 Vict. c. 101, s. 51. 

(^) 5 & 6 Will. 4, c. 50. 

{(f) Easton v. Richmond Highway Board, L. R. 7 Q. B. 69. 

(r) Coggins v. Bennett, 2 C. P. D. 568. 

(8) R. V. Johnson, 1 F. & F. 657 ; R. v. Wright, 3 B. & Ad 
681 ; R, V. United Kingdom Telegraph Co., 31 L. J. M. C, 166. 
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must make, support, and maintain every public cart- way 
leading to any market-town twenty feet wide at the least, 
and every public horse-way eight feet wide at the least; and 
:he is also required to support and maintain every existing 
public footway by the side of any carriage-way or cart>-way 
ihree feet at the least, — scilicet^ if the ground between the 
fences will admit of it (t) ; but he is not required, without 
ihe consent of the inhabitants in vestry assembled, to 
make or form any public footway ; and he must not, in 
«o doing, encroach on the bank adjoining the road, the 
removal of the smallest portion of the soil being an injury 
to the land, besides that it tends to alter the evidence of 
title (u). And the justices of the peace, where the high- 
way is not of sufficient breadth, and might be widened 
and enlarged, are empowered to order such highway, 
within their respective divisions, to be widened and 
-enlarged, in such manner as they shall think fit, so long 
as the highway, when widened and enlarged, does not 
exceed thirty feet in breadth ; but these powers do not 
extend to allow the pulling down of any house or building, 
or the carrying away of the ground of any garden, lawn, 
yard, court, park, paddock, planted walk, plantation, or 
.avenue to any house, or any inclosed ground set apart for 
building-ground or as a nursery for trees ; and the pro- 
perty in mines and timber is reserved to the owners of the 
ground taken for widening the highway ; and provision 
is also made for compensating persons who may be injured, 
.and generally for levying the expenses of the aforesaid 
improvements (^). Also, provision is made for the setting 
up of direction posts, and of stones or posts to mark the 
iboundaries of the highway (3/) ; and for the surveyor 
making returns concerning the state of the roads, ditches, 
^nd fences under his care, and concerning all encroach- 

(0 5 & 6 Will. 4, c. 50, s. 80. 

(m) Al8t07i V. Scales J 9 Bing. 3 ; 2 Moo. & S. 5. 

(a;) 5 & 6 Will. 4, c. 50, s. 82. 

(y) 5 & 6 WilL 4, c. 50, s. 24. 
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ments and nuisances on or affecting the highway {z) ; all 
which duties of the surveyor have now devolved upon the 
authority or board which has (in most cases) now replaced 
the surveyor (a). 

Fences along thoroughfares may not be constructed of 
barbed wire, i.e.^ of wire with spikes or jagged projec- 
tions ; and such fences, even before the Barbed Wire Act, 
1894 (b), were a nuisance (c). 

C. ProYisions of road Acts as to maintenance and 
preserYation of roads, and their alteration and 
repair, and as to hedges and fences along same, 
and encroachments thereon. — The General Turnpike 
Road Act, 1823 (d), defines what shall be deemed to be 
the road within the meaning of the Act, and then goes on 
to determine how the centre of the road shall be ascer- 
tained in terms similar to those used in s. 63 of the 
General Highway Act, 1835 ; but it is provided, .that 
nothing in the section shall sanction the making of any 
encroachment on any waste land lying on the side of the 
turnpike road, being part of the highway, and over which 
the king's subjects have been used and accustomed to 
pass (e). Also, the trustees of every turnpike road are 
empowered to make, divert, shorten, vary, alter, and 
improve the course or path of any roads under their care 
and management (/) ; and after any new road set out 
under the Act is completed, the old road (except in the 
oases more particularly mentioned in the Act) is to be 

(2) 5 & 6 Will. 4, c. 50, 8. 45. 

(a) See 25 & 26 Vict. c. 61 ; 38 & 39 Vict. c. 55 ; and the Local 
Government Acts, 1888 and 1894. 

(b) 56 & 57 Vict. c. 32. 

00 Fe?ma v. Clare, [1895] 1 Q. B. 199. 

(d) 3 Geo. 4, c. 126. 

(e) 3 Geo. 4, c. 126, s. 124. Vide supra, p. 189. 

(/) 3 Geo. 4, c. 126, s. 83, repealed, but in substance re-enacted, 
by 9 Geo. 4, c. 77, ss. 8, 9. See also R, v. Burrell, 10 Cox C. C. 
462. 
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stopped up ; and the soil thereof is vested in the trustees, 
and may be sold or exchanged by them in the manner 
directed by the Act (g) ; but all mines, minerals, and 
fossils are reserved to the persons who would have been 
entitled to the same, if the old road had not been discon- 
tinued (A). And it ought to be observed, generally, that 
the trustees of public roads as such have control only over 
the highway, and that the soil of the road is not vested in 
them by virtue of their office (unless by the express terms 
of the particular statute under which they are acting), 
but belongs to the previous owner (/) ; and, of course, the 
presumption of law before alluded to, that the soil of a 
highway usque ad medium filum vice, belongs to the 
adjoining owners, holds good in the ca^s and with the 
exceptions hereinbefore enumerated (k). 

It is also provided that the surveyor may take materials 
from waste land for the making and for the subsequent 
maintenance and repair of the roads (Z), but all pits and 
quarries made in so doing are to be properly fenced, and 
the owners or occupiers of the land next adjoining every 
turnpike road are to cut, prune, and trim the hedges to 
the height of six feet from the surface of the ground ; and 
they are also to cut down, prune, or lop the branches of 
trees, bushes, and shrubs growing in or near the hedges 
or other fences adjacent thereto (such fences, trees, bushes, 
or shrubs not being in any garden, orchard, plantation, 
walk, or avenue to a house, nor any tree, bush, or shrub 
being an ornament or shelter to a house, — unless the same 
shall hang over the road or any part thereof in such a 
manner as to impede or annoy any carriage or person 
travelling thereon,) in such a manner that the turnpike 
road shall not be prejudiced by the shade thereof, or the 

ig) 3 Geo. 4, c. 126, ss. 86—89. 

Qi) 3 Geo. 4, c. 126, s. 88. See also 7 & 8 Geo. 4, c. 24, s. 18. 

{i) Davisofi v. GHl^ 1 East, 64, per Lord Kenyon. See also 
Finchley Llectric Light Co. v. Finchhy Urban District Comicily 
19 T. L. R. 238. 

(Jc) Marquis of Salisbury v. Great Northern Rail, Co., 5 C. B. 
(x.s.) 174. 

(0 3 Geo. 4, c. 126, s. 97. 
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sun and wind excluded therefrom ; and if the owner or 
occupier neglects his duty in this behalf, the surveyor, 
after ten days' notice to him, may complain to a justice ; 
and the justice may order the owner or occupier to comply 
with the provisions of the Act, on pain of forfeiture ; and 
the surveyor is thereupon himself to cut and trim the 
hedges, and to cut down the branches of the offending 
trees, bushes, and shrubs, — the expenses of so doing being 
made recoverable in the usual manner, and the months 
in which the hedges are to be cut and pruned are 
specified (wi). 

Moreover, any person who makes or causes to be made 
any dwelling-house or other building, or any hedge or 
other fence, on or at the sides of the turnpike road, in 
such manner as to reduce the breadth or confine the 
limits thereof; or fills up or obstructs any ditch at the 
side thereof ; or makes or causes to be made any dwelling- 
house or other building, or any hedge or other fence, on 
any common or waste land on the side or sides of the 
turnpike road, — within thirty-feet, if within three miles 
of any market town ; or, if beyond that distance, within 
twenty-five feet, from the middle or centre thereof, 
shall forfeit 405^. to any person making information of the 
same ; and the trustees are empowered to remove the 
encroachment or obstruction, and to levy the costs of so 
doing, with the penalties imposed, in the manner men- 
tioned in the Act (n). 

The Property in the Fences erected by the sides of 
any turnpike road is vested in the trustees for the time 
being (o) ; and by the Turnpike Road Amendment Act, 
1824, if any person wilfully pulls up, throws down, 
breaks, injures, or damages any posts, rails, or fences 
placed on the road, either by the side or sides of such 
road, or at or near to any quarry or pit, which shall 

(m) 3 Geo. 4, c. 126, ss. 116, 117. 
(7i) 3 Geo. 4, c. 126, s. 118. 
(o) 3 Geo. 4, c. 126, s. 60. 

o 2 
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be used, opened, or made for the purpose of getting 
stones or other materials for such road, he forfeits a sum 
not exceeding 40«. for every such offence (p). 

By the Turnpike Road Amendment Act, 1824, it is 
provided that where the trustees of any turnpike road 
turn or alter any part of the turnpike road, or make any 
new road, over and through any private ground, or 
across any public or private footway, — or for widening or 
improving the road take away any fence, — ^the trustees 
shall make or cause to be made and planted proper 
quickset hedges, — or else shall make or build proper walls 
or fences, — on both sides of such new-made road, or 
on the side upon which any fence may be so removed 
as aforesaid, — with sufficient ditches to the same, and 
sufficient posts and rails, or other fences on both sides of 
such quickset hedges, to protect the growth thereof, — so 
as effectually to guard and fence off the lands adjoining 
any such road from trespass or injury by animals ; and 
shall keep the fences so made in good order and repair 
for and during the term of five years, unless the owners 
or proprietors for the time being of the land or ground 
shall sooner agree with the trustees to keep the fences 
in repair (g) ; and it has been held to be no excuse to 
the trustees for not fulfilling the duties required by this 
section, that they (the trustees) have no funds in hand 
available for the purpose (r) . 

It appears also to be settled law, that a landowner who 
allows trustees of turnpike roads to break down fences 
which he is bound to maintain will be liable for any 
injury occasioned by the non-repair of such fences, unless 
he can show that the trustees are bound by virtue of 
some provision in the statute under which they are acting 

(i? ) 4 Geo. 4, c. 95, s. 72. See also 24 & 25 Vict. c. 97, s. 25. 
(q) 4 Geo. 4, c. 95, s. 66. 

(r) E. V. Luto7i Road Trustees, 1 Q. B. 860 ; 1 G. & D. 248. 
See also 4 Geo. 4, c. 95, s. 67 ; 9 Geo. 4, c. 77, s. 9. 
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to reinstate the fences (s) ; but although the trustees 
may, under their Road Act, have erected fences and also 
repaired them for several years, it does not therefore 
follow that they (the trustees) are liable to continue such 
repairs, unless there is some special provision in their 
Act which compels them so to do (t). 

By the Towns Improvement Act, 1847 (w), the com- 
missioners are bound from time to time to place on 
the side of the footways of the streets under their 
management such fences and posts as may be needed 
for the protection of passengers on such footways ; and 
they may also construct safety-crossings in the carriage- 
ways of such streets ; and they may from time to time 
repair any such fences or the posts or rails constituting 
such safety-crossings ; and may afterwards remove the 
same or any obstructions in the carriage-way or foot- 
way (x) : and their duty to fence the footways is an 
absolute duty, and not a matter left to their discretion (y). 

It appears, however, that the remedy in all such cases 
is by indictment of the parish or of the surveyor of high- 
ways, — or of other the local authority or district or 
county council in whom the office of the surveyor of 
highways is now vested {z), — and not by action for non*- 
repair of the highway whereby damage has been sus- 
tained by the plaintiff (a). Nor is it otherwise when 



(«) Wi7iter V. Charter, 3 Y. & J. 308. 

(t) R. V. Llandilo Commissmiers, 2 T. R. 232. 

(?0 10 & 11 Vict. c. 34, 8. 52. 

{x) Bagshaw v. Buxton Local Board, 1 Ch. D. 220. 

(y) Ohrly V. Ryde Commissiotiers, 23 L. J. Q. B. 296 ; Hartnall v. 
Ryde Commissioners, 33 L. J. Q. B. 39 ; Kent v. Worthing Local 
Board, 10 Q. B. D. 118. 

{z) 38 & 39 Vict. c. 55 ; 54 & 55 Vict. c. 76 ; 51 & 52 Vict, 
c. 41 ; 56 & 57 Vict. c. 73. See also 54 & 55 Vict. c. 63. 

(a) Russell v. Men of Devon, 2 T. R. 667 ; Gibson v. Mayor of 
Preston, L. R. 5 Q. B. 218 ; Cowley v. Newmarket Local Board, 
[1892] A. C. 345 ; Thompson v. Mayor of BHghton, [1894] 
1 Q. B. 332. 
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the local authority combines in itself the duties both of 
the road authority and of the sewerage authority, — ^at 
all events, where the defendants have been guilty of no 
neglect of duty as regards the gratings and manholes, 
and have been guilty of a mere non-feasance as regards 
the highway (6). 

D. Making and fencing of new roads under Inolosure 
Aots. — Setting out and Making New Roads. — By the 
General Inclosure Act, 1845 (c), the valuer, before pro- 
ceeding to make any division and allotment of the land to 
be inclosed, is to set out and make new public roads and 
ways, and to widen, or else stop up (d), the existing or 
old ones, and the soil of the old roads which shall be 
stopped up is to be considered as land subject to be 
inclosed ; but as regards turnpike roads, the consent of a 
majority of the turnpike trustees to be given at a public 
meeting duly called for the purpose, is required to any 
alteration being made by the valuer. 

Every public carriage-road so set out as aforesaid 
shall be fenced well and suflSciently on both sides thereof 
by such persons, interested in the lands to be inclosed, 
and within such time, as the valuer shall direct {e) ; but. 
in the absence of any direction by the valuer, no duty to 
fence is imposed either upon the owner or upon the 
occupier (/), and the fencing may in certain cases be 
dispensed with altogether (^). Also, it is provided, that 
the grass and herbage on the sides of private roads shall 



(Jb) Thompson v. Mayor of Brighton, [1894] 1 Q. B. 332 
(following Cowley v. Neiomarket Local Board, [1892] A. C. 345 ; 
and distinguishing Geddis v. Bann Reservoir, 3 App. Cas. 430 ; 
White V. Hi7idley Local Board, L. R. 10 Q. B. 219). 

(c) 8 & 9 Vict. c. 118, s. 62. 

Id) Tunier v. Crush, 3 Exch. D. 303 ; 4 App. Cas. 221 ; 
Hornby v. Silvester, 20 Q. B. D. 797. 

(«) 8 &9 Vict. c. 118, s. 65. 

(/) Potter V. Parry, 7 W. R. 182. 

(g) 17 & 18 Vict. c. 97, 8. 9. 
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beloug to such persons interested in the lands to be 
inclosed as the valuer shall direct ; and, in^ the absence of 
such direction, shall belong to the proprietors on either 
side of the road (A) ; but no cattle are to be depastured 
for seven years after the award of the commissioners, on 
any roads which shall haye been fenced on both sides 
thereof, on pain of being impounded as damage feasant (e), 
the provision not, however, preventing the proprietors of 
land adjoining private road^ and ways from depasturing 
their cattle thereon as far as the frontages of their 
respective lands extend. 

By the Highway Act, 1864 (^), the owners of animals 
straying upon the highway, or by the sides thereof, are 
subjected to a penalty ; the Act, however, does not take 
away any existing right of pasturage by the sides of the 
highway, although the pasturage-owner must, apparently, 
prevent his animals from straying on the metalled part of 
the highway (Z). 

The legal presumption that the soil of a highway belongs 
to the adjoining proprietors usque ad medium Jilum vice is 
not applicable to roads set out and for the first time defined 
under the General Inclosure Act (m) ; but the soil of a 
road set out over the wastes of a manor remains, 
throughout its whole width, in the lord of the manor, 
that portion only of the soil being taken from him, for 
which he receives compensation and which is allotted to 
others (n). 

E. Fenoing of allotments under Inclosure Aots.--T 

By the General Inclosure Act (o), it is required that 
allotments made under the Act shall, except as in the Act 

(h) S&9 Vict. c. 118,8. 68. 
(0 8 &9 Vict. c. 118,8. 100. 
(k) 27 & 28 Vict. c. 101, s. 25. 
(Z) Goldlng v. Stocking, L. R. 4 Q. B. 516. 

(m) E. V. Edmonton, 1 Moo. & R. 32 ; R. v. Hatfield, 4 A. & E. 
164 ; Davison v. Gill, 1 East, 64. 

(w) Poole V. Huskinson, 11 Mee. & W. 830. 
(o) 8 & 9 Vict. c. 118, 8. 83. 
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mentioned, be inclosed, ditched, and fenced at the expense 
of the respective persons, to whom the same shall be 
allotted, in such manner and within such time as the 
valuer shall direct ; and the fences are ever afterwards 
to be maintained and repaired by the allottees. Also, 
where portion of a common to be inclosed is set out as a 
regulated pasture, the same is to be fenced off from the ^ 
residue of the common, — in such manner as the valuer shall 
direct ; and he* sets out and allots the respective stints 
or rights of pasturage among the parties in proportion to 
their rights in the common, such, parties becoming the 
owners of the soil of their respective stints, but without 
the mines or minerals (jt>). Again, allotments made for 
the purpose of providing stone, gravel, etc., for the repair 
of roads are to be fenced as the valuer shall direct (q). 

Moreover, if the owner or occupier of an allotment 
neglects to make the fences or ditches required to be made 
by him, the owner or occupier of any other allotment in 
the same inclosure, who shall be aggrieved by such 
neglect, may, after due notice, proceed to make the fences 
or ditches himself, and may recover the expenses of so 
doing from the owner or occupier in default (r). 

With reference to allotments made for public purposes 
and which are vested in the churchwardens and overseers 
of the parish in which they are situated, it is provided (5), 
that all such allotments be fenced as the valuer shall direct ; 
and thereafter all the needful repairs to the fences shall 
be made by and at the expense of the churchwardens and 
overseers either out of the rents received for the herbage 
of the allotments, or out of the poor rate ; and in the 
case of any such public allotments being made to private 
individuals, the allotments shall be by them fenced and 
preserved in good condition, and may be used as places of 

(p) 8& 9 Vict. c. 118,8. 113. 

(q) 8&9 Vict.c. 118, s. 72. 

(r) 11 & 12 Vict. c. 99, s. 12. The section, however, does not 
take away any other remedy which the aggrieved party may have. 

(«) 8 & 9 Vict. c. 118, s. 73. 
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recreation and exercise by the inhabitants of the parish 
and others (t). 

Also, provision is made for fixing the boundaries of 
village greens, where the boundary is uncertain, by setting 
out a boundary line between the green and the adjoining 
land (u). 

And generally for the purpose of shortening or render- 
ing straight any boundary fences between the land to be 
ii^closed and the adjoining lands, the valuer may, with 
the consent in writing of the adjoining landowners, set 
out and determine the boundaries between the land to be 
inclosed and the adjoining lands, or draw and define a 
new line of boundary ; and the boundaries so set out are 
to be the boundaries thenceforth, and are to be made^ 
fenced, or ditched by such persons, and in such manner,, 
as the valuer shall direct Qc), Also, the valuer may make 
any alteration he may think necessary as regards the 
fences of allotments (i/) ; and allotments may, in certain 
cases, be left unfenced, — the allotments being in these 
cases distinguished only by metes and bounds ; and until 
they are fenced, they are to be regarded as being in the 
nature of regulated pastures (z). 



(t) Bourhe v. Davis^ 44 Ch. D. 110 ; Hall v. Notthighaniy 
1 Exch. D. 1. 
(m) 8&9Vict. c. 118,8. 15. 
(x) 8 & 9 Vict. c. 118, 8. 45. 
(y) 8 & 9 Vict. c. 118, 8. 72. 
(z) 20 & 21 Vict. c. 31, 88. 1, 2. 
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A. Asoertainment of bonndapieB under Inolosure 
Acts. — As regards lands not subject to be inclosed under 
the General Inclosure Act, 1845, or as to which no 
inclosure proceeding is pending, it is provided that where 
such lands are so intermixed or where the parcels are so 
inconvenient in form or in quantity, that the same cannot 
be cultivated or occupied to the best advantage, then the 
Board of Agriculture and Fisheries may on application of 
the several landowners make a new division and allotment 
of the lands (a). And by the Inclosure Amendment Act, 
1846 (6), it is enacted that, where any copyhold or custo- 
mary land shall be intermixed or held or occupied together 
with land of freehold tenure or with copyhold or custo- 
mary land held of another manor, or under other customs 
or titles, and such copyhold or customary land cannot be 
identified by the descriptions thereof on the rolls of the 
manor, and the situation or boundaries of such freehold 
and copyhold or customary lands respectively shall be 
unknown or unascertained, whether such lands shall or shall 
not be subject to be inclosed under the General Inclosure 
Act, and whether any proceedings for an inclosure thereof 
shall or shall not be pending, it shall be lawful for the 

(«) 8 & 9 Vict. c. 118, 8. 148 ; 52 & 53 Vict. c. 30 ; 3 Edw. 7, 
c. 31. 

(b) 9 & 10 Vict. c. 70, 8. 6. 
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said Board, upon the application in writing of the 
persons interested in such lands, and with the consent of 
the lord or lords of the manor or respective manors of 
which such copyhold or customary lands shall be holden, 
by order under their seal to appoint and authorise an 
officer of the Board or any other person to award and 
declare what part of the lands so intermixed or held or 
occupied together shall be and be deemed copyhold or 
customary land and freehold land respectively, or shall 
respectively be held of each such manor, or under each of 
Such customs or titles respectively, or to determine and 
declare the situation and boundary thereof, as the case 
may require ; and there are similar provisions for settling 
the boundaries of leasehold property, which may happen 
to be intermixed with other lands (c). 

Also, where lands or hereditaments are charged with any 
rent or other fixed payment, the persons interested may 
apply to the said Board to apportion the rent or other 
fixed payment among all the lands charged therewith ; and 
in such case the Board must cause an inquiry to be made 
into the expediency of the apportionment ; and where 
there is any doubt as to the extent, identity, or boundaries 
of the lands charged, it is its duty to inquire into the 
matter, and after inquiry issue an order for the apportion- 
ment of the rentcharge or annual payment, or (as the 
case may be) for the settlement of the boundaries (d). 
And for the purposes aforesaid, the Board may duly 
enforce the production of documents (e). And the valuer 
is to draw up, under the direction of the said Board (/) 
an award describing, amongst other things, the boundaries 
which shall have been ascertained and set out under the 
provisions of the Act, with a map annexed thereto, but 

(c) 9 & 10 Vict. c. 70, 8. 8. 
id) 17 & 18 Vict. c. 97, 88. 10, 11. 
(6) 31 & 32 Vict. c. 89, s. 4. 
(/) 17& 18 Vict. c. 97,8. 104. 
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which may in certain cases be dispensed with (^) ; and 
it is the duty of the Board to confirm such award as 
directed by the Act (A) ; and its confirmation is made 
conclusive evidence that all the directions of the Act 
have been complied with. 

B. Asoertainment of boundaries of land when re^a- 
tering title thereto.— For insuring correct descriptions 
and well-defined boundaries of the property, the title to 
which it was proposed to register, it was provided by Lord 
Westbury's Act (2), that a person applying for regi&* 
tration of title was required to furnish to the registrar, and 
the registrar was required to examine and settle, an exact 
description of the lands to be registered ; and a full and 
complete schedule or description of the property was also 
required to be made and deposited in the office of land 
registry, containing, besides the full particulars of the 
property, all the boundaries tliereof^ together with the 
names and addresses of all the owners and occupiers of 
the lands adjoining, and the name and address of the lord 
of the manor, if the lands were situate within or held of any 
manor (A). It was also provided that the identity of the 
lands with the parcels or descriptions contained in the title- 
deeds should be fully established ; and the registrar had 
power, by such inquiries as he should think fit, to ascer- 
tain the accuracy of the descriptions, and the quantities 
and boundaries of the lands (J), For this purpose an 
official was very commonly sent to view the property itself, 
and to verify the boundaries thereof, and to ascertain that 
they were accurately defined ; and this investigation and 
inquiry required to be conducted in the presence of the 
adjoining owners and occupiers ; and when the survey 
and investigation were complete a fair copy of the map as 

{g) 22 & 23 Vict. c. 43, s. 14. 
(/t) 17 & 18 Vict. c. 97, s. 105. 
(0 25 & 26 Vict. c. 53. 
\h) 25 & 26 Vict. c. 53, s. 7. 
(Z) 25 & 26 Vict. c. 53, s. 10. 
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settled, with a terrier describing the property, was prepared 
for deposit in the office of land registry, it being provided 
that, except in the case of incorporeal hereditaments, a 
map or plan should be made and deposited as part of the 
description of the property intended to be registered (m). 

The description of the estate, as finally approved, with 
any map annexed thereto, was required to be entered in 
the registry (n) ; and if there was any disputed question 
of boundary between the applicant and any adjoining pro- 
prietor, which had not been previously determined, the 
parties, or either of them, might lodge an objection in 
writing to the determination of such question ; and if any 
such objection was lodged, the registrar was required to 
specify upon the record of title the existence of such 
disputed question of boundary, and the registration was 
made subject thereto (o) in all cases (/?). 

The Land Transfer Act, 1875(5'), provided that appli- 
cations for registration of an estate under Lord Westbury's 
Act might be entertained after January 1st, 1876 (r) ; 
and lands theretofore registered under the Act of 1862 
may be re-registered, free of expense, but need not have 
been so re-registered (5) ; and if not re-registered, the pro- 
visions of the Act of 1862 remained applicable to them. 
And where the registration of land, — or the re-registration 
of it, — proceeded under the Land Transfer Act, 1875, then 
the registered land was to be described in such manner as 
the registrar thought best calculated to secure accuracy ; 
but such description was not conclusive as to the boundaries 
and extent of the registered land (t), 

(m) 25 & 26 Vict. c. 53, s. 10. 

(71) 25 & 26 Vict. c. 53, s. 14. 

(0) Ex parte Drev/s Estate^ L. R. 2 Eq. 206. 

(p) Registration, however, was not continued under this Act 
after 1874. 

(q) 38 & 39 Vict. c. 87. 

(r) 38 & 39 Vict. c. 87, s. 125. 

(s) 38 & 39 Vict. c. 87, s. 126. 

(0 38 & 39 Vict. c. 87, s. 83 (5). 
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The difference between registration under Lord West^ 
bury's Act, 1862, and the Land Transfer Act, 1875, 
appeared to be this, that in the case of registration under 
the former Act, not only the title to, but also the boun- 
daries of, the property were ascertained and guaranteed ; 
whereas in the case of registration under the latter Act, 
the title was ascertained and guaranteed, but the boundaries 
were not ; and upon this difference as regards the boundaries 
of registered land, according as registration took place 
under Lord Westbury's Act or was under the Land Transfer 
Act, 1875, it may be remarked that there was no reason 
why the registrar should have been charged with the duty 
of deciding questions of boundary as between adjoining 
owners, and there w^ere many reasons why he should not 
have been ; for in practice, boundaries never create any 
difficulty in the buying and selling of property, questions 
of boundary being managed quite easily on the spot ; 
and a settlement of boundaries by the registrar would 
inevitably have led to vexatious litigation. 

Under the Land Transfer Act, 1897 (m), registered land 
must be described in the prescribed manner by means of 
the Ordnance map together w^ith such verbal particulars 
as the applicant for registration may desire, and the 
registrar or the court, if the applicant prefers, may 
approve, regard being had to ready identification of 
parcels, and correct description of boundaries (^), 

(m) 60 & 61 Vict. c. 65. 

(x) 60 & 61 Vict. c. 65, s. 14 (2). The boundaries must be 
shown by an edging of red, and if it be desired to indicate the 
precise position of the boundaries, notice must be given to the 
owners and occupiers of the adjoining lands of an intention to 
ascertain and fix the boundary with such plan, etc., or extract from 
the proposed verbal description of the land as may be necessary to 
show clearly the fixed boundary, and except when the fixed 
boundary has been ascertained, the map indicates the general 
boundaries only (Land Transfer Rules, 1898, rr. 209—221). 
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A. Ownership of boundary trees. — With respect to 
the ownership of trees standing on or near the boundaries 
of property, the rule, generally adopted in the United 
States of America, is that trees whose trunks stand wholly 
upon the land of one owner belong exclusively to him, 
although their roots grow into the land of the adjoining 
owner, and that trees whose trunks stand partly on the 
land of two or more coterminous owners belong to them 
in common (a) ; and the rule is at once reasonable and 
simple. 

The English authorities on the subject are more or less 
undecided ; and it is desirable to consider them at some 
length, in order to discover how far they agree or dis- 
agree with the United States rule : Thus, in an action 
of trespass for breaking into the plaintiff's close and 
taking away his boards (t), the defendant justified^ 
on the ground that there had been a great tree which 
grew between the close of the plaintiff and that of 
the defendant, and the roots of which had extended into 
the close of the defendant, so th?it the tree had been (in 
part) nourished by the defendant's soil, and the plaintiff 
had cut down the tree and carried it away into his own 
close and there sawed it into boards, — whereupon the 
defendant entered, took some of the boards, and carried 

(«) Griffin V. Bixby, 12 N. H. 454 ; Lyman v. Hale, 11 Conn. 
177 ; 3 Kent Comm. 582 n. ; 1 Hilliard on Real Property, 10. 
(6) Masters v. Polite, 2 RoUe Rep. 141. 
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them away, as he lawfully might do, — ^and a demurrer was 
allowed on the ground that, although some of the roots of 
the tree were in the defendant's soil, yet the body of the 
tree being in the plaintiff's land, the. rest of the tree also 
belonged to the plaintiff, but it was conceded by the whole 
court, that if the plaintiff had planted the tree in the soil 
of the defendant, it would have been otherwise. 

On the other hand, it was ruled that if A. plants a tree 
upon the extreme limit of his land, and the tree growing 
extends its roots into the land of B. next adjoining, — as it 
inevitably must do, — in such case, A. and B. are tenants 
in common of the tree. But if (by any freak of nature) 
all the roots grow into the land of A., though the boughs 
overshadow the land of B., yet (the branches following 
the roots) the property of the whole is in A. (c). 

Again, where a hedge divided the lands of A. and B., 
and there was a great tree in the hedge, the roots of which 
iook nourishment in the land of A. and also of B., the court 
held that A. and B. were tenants in common of the tree (d). 
And where the body of the tree was in the defendant's 
land, some only of the roots growing into the plaintiff's 
land, and the defendant cut down the tree, and the plaintiff 
brought trespass against him for so doing, it was said that 
the jury could not, in respect of the proportion of nourish- 
ment derived by the tree, find for either party ; and the 
safest course was to consider whether, from the evidence 
as to the situation of the trunk and of the roots, it could be 
-ascertained where the tree was first sown or planted, — and 
to find for the plaintiff* or for the defendant accordingly (e). 

From these decisions it is diflScult to derive any clearly 
settled rule : but possibly it may be safe to say, Firstly, 
that a tree planted in the boundary line itself, as in the 
hedge, or on the extreme limit of one person's land is 
the common property of the two coterminous proprietors. 



(c) Waterman v. Soper, 1 Ld. Rajnn. 737. 

(d) A7ion., 2 RoUe Rep. 255. 

(e) Holder v. Coates, M. & M. 112. 
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— for, in either of such cases, the trunk must inevitably 
in the natural course of growth stand and grow upon 
the lands of each, and the roots also will in such case 
inevitably extend into the soil of each ; and each pro- 
prietor must have originally intended that ; but, secondly, 
that a tree which was planted originally within one 
person's boundary, — and not upon the boundary or close 
to it, — is such person's tree, and continues to be his 
tree, notwithstanding that it may in time extend its roots 
into his neighbour's soil, — ^and although the trunk itself 
may (in the course of long years of growth) come insen* 
sibly to press upon, and to pass across, the boundary line, 
— for in a case of this kind, the court might say that the 
latter person's land, — the part thereof appropriated by the 
trunk, — was, by a species of alluvion, insensibly annexed 
in legal ownership to the land of the former (/). 

And it has been said that the extension of the roots 
from the soil of an adjoining owner into that of another 
cannot make them owners in common of a tree, which 
(prior to such extension) had clearly been in the sole 
ownership of one ; and it being conceded that the over- 
hanging of the branches do not affect the true ownership 
of the tree, — and that the measure of nourishment derived 
by means of the roots from the soil of each proprietor is 
an impracticable test, — it is apparently considered that 
the original situation of the trunk of the tree is the only 
available criterion of the true ownership (g). 

There appears to have been as yet no decision upon the 
question, whether one proprietor can, in the absence of 
agreement, compel another to have his land burdened 
with the roots of his neighbour's tree (K) ; such an ease- 
ment (if it be an easement) could, of course, only be 
acquired adversely by an enjoyment which was open and 
as of right; still, the law not requiring impossibilities 
but recognising the course of nature, the easement or 

(/) See Lemmon v. Wehh, [1894] 3 Ch. 1 ; [1895] A. C. 1. 
{g) Lymari v. Hale, 11 Day (Conn.), 177, 182. 
Qi) Partridge v. Scott, 3 M. & W. 229. 
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right in question may doubtless be legally acquired, — as 
by grant or agreement, so by prescription or adverse 
enjoyment (/), — ^but, in a modern case, the contrary has 
been suggested, although by way of obiter dictum only: 
Thus, where it was contended on behalf of a plaintiff that, 
having regard to the age of the trees, and of the projecting 
branches, he had acquired a right to the exclusive posses- 
sion of so much of the space above the defendant's soil as 
the branches actually filled ; and that, either under the 
Statute of Limitations or by prescription, the plaintiff had 
a right to keep the branches there where they had grown, 
because, if a man erected on his own land something which 
projected over his neighbour's land, and it remained undis- 
turbed for a sufficient length of time, his neighbour could 
not remove the projection or maintain any action in 
respect of it, it was observed that to plant a tree on one's 
own land was a different thing ; the mere planting of it in- 
fringing no right ; and if the tree subsequently grew over 
or came to overhang the soil of another, no action would 
lie for the encroachment, unless damage was proved (Jc). 

The rules of the Roman civil law on the subject of 
boundary trees are that, if a tree strikes its roots into the 
neighbouring soil, nevertheless it remains his in whose 
land it had its origin {l) ; but that if a tree planted near 
a boundary extends its roots into the lands of a neighbour 
it becomes common (m). It appears, however, that the 
second rule applies only to the case of a tree planted on 
the very edge or boundary line of the property (w). 

(i) Dalton v. Angus ^ 6 App. Cas. 740. 

{Ic) Lemmonv. Webb, [1894] 3 Ch. 1 ; [1895] A. C. 1 (citing 
Picheri7ig v. Rudd, 4 Camp. 219, in which case Lord Ellex- 
BOROUGH thought that trespass would not lie for the reason that 
the owner of a tree which gradually grows over or into his 
neighbour's land is not regarded as insensibly and by slow degrees 
acquiring a title to the space into which its branches gradually 
grow, or into which its trunk, by the gradual growth thereof in 
thickness, insensibly extends). 

(Z) Dig. xlvii. 7, 6, S. 2. 

(m) Dig. xli. 1, 7, s. 13 ; Inst. ii. 1, s. 31.. 

(«) Gale on Easements, 5th ed., p. 527. 
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By the French Code, it is provided as follows : By 
Article 671, it is not allowable to plant trees of lofty 
trunk, except at such distance from the boundary as is 
prescribed either by particular regulations actually existing 
or by constant and acknowledged usages ; and in default 
of such regulations or usages, only at the distance of two 
metres from the line which separates the two estates, — in 
the case of trees of lofty trunk ; and at the distance of 
half-a^metre, — in the case of other trees and quick hedges; 
and by Article 672, a neighbour may require trees and 
hedges planted at a less distance to be pulled up. But by 
Article 673, trees which are found in a common hedge are 
common like the hedge ; and each of the two proprietors 
has a right to require that they shall be felled. 

B. Remedies for injuries arising from overhanging 
branches or projecting roots.— Whatever unlawfully 
annoys or does damage to another is a nuisance ; and 
such nuisance may, in getieral, be abated, that is, taken 
away or removed by the party aggrieved thereby, — so 
long as he commits no breach of the peace in the abate- 
ment (o). If, therefore, the boughs of one proprietor 
grow out into the land of his neighbour, that is a private 
nuisance ; and the boughs may be cut down, — but not 
in the mere fear , that eventually they may beconxe a 
nuisance (p) ; but the same rule is clearly inapplicable to 
roots which strike into the neighbouring soil, other con- 
siderations being in that case applicable {(j). 

It is not a nuisance to allow a yew tree to grow near 
the boundary of a neighbour's land, — where his cattle 
cannot reach to and eat the leaves of it, without tre:<- 



(o) 5 Rep. 101 ; Pemj v. Fltzhoioe, 8 Q. B. 776 ; Joues v. 
Jones, I H. & C. 1 ; 3 Bla. Com. 6 ; Lane v. Capsey, [1891] 
3 Ch. 411. 

(p) Norris v. BaJcer, 1 Roll. Rep. 394 ; 2 Bulst. 198 ; Vin. 
Abr. Trees, E. 

(q) See also Lemmon v. Webb, [1894] 3 Ch. 1 ; [1895] 
A. C. 1. 

V 2 
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passing across the boundary (r) : seciis, if it overhangs 
the boundary, or is otherwise within reach, without a 
trespass {s). 

If the occupier of land suflfers his trees so to protrude 
over the highway as to inconvenience passers by, that is 
a public or common nuisance, and the trees may be lopped 
(sufficiently to avoid the evil) by any of the public passing 
that way ; for any one may justify the removal of a public 
or common nuisance which is so remediable (t) ; and, in 
fact, by the old law nobody was bound to cut his trees 
that overhung the road, and, therefore, anyone mi^rht 
do it (u). 

The reason, why the law allows the summary remedy by 
abatement, is because injuries which obstruct such things 
as are of daily convenience and use, require an immediate 
remedy and cannot wait for the slow process of the 
ordinary law (a*) ; but the remedy by abatement, whore 
it would be the cause of serious danger, is excluded by 
that very consideration ; and therefore, where, e,g»^ a 
fence belonging to a railway company obstructs the 
thoroughfare, the public may not prostrate it, but must 
apply for a mandamus or pursue some other legal remedy 
for its removal (y). 

In abating a nuisance arising from overhanging 
branches, carQ also must be taken only to cut off so much 
as actually overhangs the land of the party injured ; for 
otherwise one may render himself liable to heavy 



(r) Poftting v. Noakes, [1894] 2 Q. B. 281. See also Wilson w 
Netcberry, h.B.. 7 Q,B. '61. 

(s) Erskhie v.Admne, L. R. 8 Ch. 756 ; Croiohurst v, Amersham 
, Burial Board, 4 Exch. D. 5. 

(0 1 Hawk. P. C. 695 ; Earl of Lonsdale v. Nelson, 2 B. & C. 
311. 

(u) 2 Bro. Abr. Nuisances, 28, per Keble,. J., in 8 Hen. 7, c. 5 ; 
Dalton, c. 26. 

{x) 3 Bl. Com. 6. 

{y) Ellis V. London and South Westeni Rail, Co.. 2 H. & N. 424 ; 
Wyatt V. Great Westeni Rail. Co., 6 B. & S. 709. 
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damages {z). And the like moderation must be observed 
in the abatement of all private nuisances, and also in the 
abatement of a public nuisance. 

Also, in the case of a public nuisance, it is well settled 
that the party abating it must show special damage from 
the nuisance, and only can interfere with the nuisance so 
far as is necessary to the exercise of his own right of 
passing along the highway (a) and not justify any un- 
necessary damage done to the property of the person who 
has placed the nuisance in the highway (h). 

Also, although a man may justify entering the land of 
another to abate a nuisance, yet before entry it seems 
advisable in all cases to send notice to the other proprietor, 
in order first to give the latter an opportunity of remov- 
ing the obstruction himself (c). But with regard to the 
necessity of such notice, there is a distinction between 
nuisances committed in defiance of those whom such 
nuisances injure, and nuisances from mere omissions : in 
the former case, the injured party may abate them without 
notice to the person who committed them ; in the latter it 
does not seem that an individual may abate without notice, 
except in the case of the overhanging branches of trees, 
the permitting of which to overhang injuriously, is a most 
unequivocal act of negligence which distinguishes that 
case from other cases (d). 



(z) Tvaherne'H Case, Godb. 233 ; Batten's and Simpson^ s Case, 
9 Rep. 53 ; R. v. Pappineau, 2 Stra. 686 ; Cooper v. Marshall, 
1 Burr. 268 ; Houghton v. Butler, 4 T. R. 364 ; Roberts v. 
Rose, 4 H. & C. 103 ; 3 H. & C. 162 ; Pichering v. Rudd, 1 Stark. 
56. 

(«) Bridge v. Grand Jmiction Rail. Co., 3 M. & W. 244 ; 
Davies v. Ma7in, 10 M. & W. 546 ; Mayor of Colchester v. Brooke, 
7 Q. B. 339. 

{h) Dimes v. Petley, 15 Q. B. 276 ; Bateman v. Bluch, 18 Q. B. 
870 ; Lodie v. Arnold, 2 Salk. 458 ; 1 Hawk. P. C. 695. 

(c) Davies v. Williams, 16 Q. B. 556 ; 1 Chit. G. P. 569, 57(^ 

(d) Lonsdale v. Nelson, 2 B. & C. 311. 
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In general, also, a distinction requires to be taken, 
according as the nuisance was created by the offender or 
is only continued by him ; for in the latter case, notice 
before abatement is, in general, necessary (e). For 
example, when A. builds a house, so that it overhangs the 
house of B., and is a nuisance to B. ; and afterwards A. 
makes a feoffment of his house to C, and B. makes a 
feoffment of his house to D,, — the nuisance continuing, — 
J), cannot abate the nuisance, — or have a quod permittat 
prosternere for it, — before he makes a request to C. to abate 
it. For C. is a stranger to the wrong ; but it would be 
otherwise, if A. continued his estate, — for he did the 
wrong (/). It appears, however, that as regards the 
overhanging branches of trees (and possibly also project- 
ing roots of trees), — where they can be abated without 
trespassing upon the plaintiff's land, — notice or request 
before abatement is not in any case necessary : for, where 
it appeared that the defendant had, — but without entering 
upon the plaintiff's land, — cut certain large boughs of 
trees standing on the plaintiff 's land and which overhung 
the defendant's land, and had done so without any previous 
notice or request to the plaintiff, the Court held that the 
defendant was entitled to do what he did, and to do so 
without any previous notice or request to the plaintiff (ff) : 
and in this case it was observed that the right of an 
owner of land to cut away the boughs of trees which 
overhang it, although those trees are not his, was too clear 
to be disputed (A) ; and that there is no trace of the age 
of the tree or its branches being a material circumstance 
for consideration ; and that as regards the overhanging 



(c) Winsmore v. Greenhanh^ Willes, 583 ; Salmon v. Bensley^ 
Ry. & Moo. 189. 

(/) Penruddoch' 8 Case^ 5 Rep. 100. See also t/ow6« v. Williams, 
11 M. & W. 176. 

{g) Lemmon v. Well, [1894] 3 Ch. 1 ; [1895] A. C. 1. 

(1i\ 2 Bro. Abr., Nuisances, p. 105, pi. 28 ; Norris v. Baker, 
1 Roll. 393 ; Pickering v. Rudd, 4 Camp. 219 ; 1 Stark. 56 ; 
Croiohiirst v. Biirial Board of Amersham, 4 Ex. D. 5. 
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branches of trees, it is clear that they may be lopped by 
the owner of the land over which they hang without 
notice, the right so to lop them, however old they may be, 
being an exception to the general rule which requires 
notice before abatement, and this is equally true with 
respect to the right to cut roots ; and that, in other words, 
the right of an owner or occupier of land to free it from 
such obstructions is not restricted by the necessity of 
giving notice, so long as he confines himself and his 
operations to his own land, including the space vertically 
above and below its surface. 

A party who creates a public nuisance by allowing the 
branches of his trees to grow over the highway may be 
proceeded against, either by indictment, or by information 
at the suit of the Attorney-General ; but the summary 
remedy of complaint to the vestry or other proper local 
authority, is the most convenient remedy, in the general 
case, — for the vestry or other competent authority will 
give notice to the occupier to cut the overhanging branches, 
and (on his failure so to do) will cut ttem themselves. 
And in case any individual landowner (or, semble^ other 
person whosoever) suffers some private and particular 
damage from the overhanging trees, — scilicet^ some damage 
beyond the injury done to him as one of the public, — 
he may proceed by action (J) ; and in such case, the 
Attorney-General need not be (k)^ but may be (Z), made a 
party. 

C. Ownership of branches and firuit fallen on 
acyoining lands. — At civil law, if a tree on the boundary 
line between two properties in a town injured either 
property, the owner of the tree might be required to cut 

(0 Wifiterbottom v. Lord Derby j L. R. 2 Exch. 316 ; Richett v. 
Metropolitan Rail, Co.\ 5 B. & S. 156 ; Attorney-General v. Logan, 
[1891] 2 Q. B, 100. 

(Jc) Cook V. Mayor of Bath, L. R. 6 Eq. 177 ; Walker v. Homer, 
1 Q. B. D. 4 ; Woodai'd v. Billericay Highway Board, 11 Ch. D. 
214. 

(/) Attorney-General v. Logan, supra. 
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jJ^^VXUi -^ it down altogether, but if the properties were in the 
A\» jj^ >^ ^ country, he could be required only to trim the branches 
I rl A lP o '5^ *^® ^^^^ fifteen feet up from the ground, and no 
v^ iriv I T^S^®'"' whatever the inconvenience might be to his 
iV^ / neighbour ; and in case the party who was required to 
I I V^ b ^^* down the tree or to trim the branches refused so 
^.n^ ^ il*V *^ ^^' ^^^ interdict de arhorilnis ccedendis lay against him, 
\ 1^ * T *.^at the instance of the other party ; and he might appro- 
^C,!^ ^'^** priate the wood to himself (m). But, by the English 
K^ ^ M ]^y law, although a man may remove a nuisance, yet he 
* > L^^ ^ cannot, in general, appropriate the materials and convert 
^ ^ them to his own use (n) ; accordingly, a person can 

have no right to the "overhanging branches or protruding 
^oots which he cuts from his neighbour's trees, or to the 
fruit or the branches whicE fall accidentally therefrom : 
"Thus, it has been saiJ, if trees growing in a hedge over- 
hang another man's land, and the fruit of them falls upon 
the other's land, the owner of the fruit may go in and 
retake it, if he makes no longer stay than is convenient, 
and does not break the hedge (o) ; so, if trees are blown 
down by the wind, or fall over by any other unavoidable 
accident (/>). 

The owner, however, of the fruit cannot, without 
special circumstances shown to justify it, enter upon the 
adjoining land on which the fruit has fallen for the 
purpose of taking such fruit away without a previous 
request to the occupier upon whose land the fruit has 
fallen (^), and after such request, a conversion may be 
presumed if entry be refused, and in such case, the owner 
of the fruit may enter and take his property. And, at 
civil law, the proprietor upon whose land fruit had fallen 
from trees belonging to an adjoining proprietor was 

(»0 Colquhoun s Summary, § § 993, 2305. 

(w) Forsdhh v. Colli h:^, 1 Stark. 173 ; Houghton v. Butler, 
4 T. B. 364. 

(o) Milieu V. Fandrye, Poph. 163. 

(/)) Tin. Abr. Trespass. Ha, 2. 

(q) Anthoney v. Haney, 8 Bing. 186. 
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obliged to permit it to be gathered, — a right which was 
enforced by the interdict de glande legendd (r). 

The Crown may lawfully grant to a parish within a 
royal forest the right to cut or lop boughs and branches 
above seven feet from the ground for the purpose of- 
fuel (s) ; and may also lawfully grant to the people of 
the parish, or to those of them who keep pigs, a right 
of pannage, or right to allow their pigs to go into the 
wood and to eat the acorns or beech-mast, which have 
fallen to the ground ; but, of course, these rights or 
either of them do not prevent the owner of the wood 
from lopping the trees in the ordinary course of manage- 
ment, or from cutting them down for timber when ripe (t). 

(r) Colquhoun's Summary, § 993. 

(«) Willingale v. Maitla?td, L. R. 3 Eq. 103 ; Commhsioners of 
Sewers v. Glasse, L. R. 19 Eq. 134. 

(t) Chilton V. Corporation of London^ 7 Ch. D. 562. 
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A. Evidence of boundaries in general — Grada- 
tions OF THE Evidence. — There are, of course, gradations 
in the evidence of boundaries, just as there are gradations 
or degrees in evidence generally ; and according to 
Mr. Greenleaf (a), there are the following gradations in 
the evidence of boundaries, that is to say : — Firstly, the 
highest regard is to be paid to natural boundaries ; and 
regard is to be had nextly to lines actually run, and to 
courses actually marked, at the time of the transaction ; 
and then, thirdly, regard may require to be had to the 
lines and courses of the adjoining boundaries ; and, lastly, 
regard is to be had to defined acreages and measurements. 
Therefore, whenever the description of the land conveyed 
is with reference to known monuments, these are in 

(a) 1 Greenleaf on Evidence, 436. 
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general to govern (6), — although neither the courses, or 
the distances, or the computed acreages should exactly, 
correspond ; and if the description in a deed is by reference 
to a stake and stones, and at the date of the deed no such 
stake or stones are in situation, but the parties afterwards, 
w^ith intent to conform to the deed, erect the stake and 
stones as the boundary mark, that mark will govern the 
description, — although it should not exactly coincide with 
the acreage stated in the deed^c) ; for whether the mark 
or monument is erected simultaneously or subsequently, 
although it may aflfect the weight of the evidence, does 
not affect its nature or character (d). 

Rule of the Straight Line between Landmarks. — 
A boundary line described as running from one landmark 
to another is always prima facie presumed to be a straight 
line (e) ; but the prima facie presumption may be excluded^ 
and that either by evidence to be derived from the deed 
itself in which the description occurs, or by evidence 
extrinsic thereto ; and even considerations of convenience 
will be admitted, if thereby a reasonable determination of 
the boundary can be arrived at : Thus (/), where the 
defendants agreed to let to the plaintiff for 300 years at a 
nominal rent, the flat part of the beach opposite to the 
plaintiffs field, and the plaintiff* cjaimed all the beach 
comprised between lines drawn in prolongation of the sides 
of his field, — the court held, that the boundaries of the 
demised beach were lines drawn from the extremities of 
the plaintiffs field perpendicular to the coast line ; for 
otherwise great inconvenience to the other and neigh- 
bouring owners adjoining the beach would result from 
adopting the plaintiffs contention. 

(6) Dmns v. Ra'msford^ 17 Mass. 210; Raynor v. Timersouy 
46 Barb. (N.Y.) 518. 

(c) Makej^eace v. Bancroft^ 12 Mass. 429. 

(d) Oioen V. Bartholomew^ 9 Pick. 519 ; Watermmi v. Johnson^ 
13 Pick. 267. 

(e) 2 Washburn, 631, 632. 

(/) Crook V. Seaford, L. R. 6 Ch. 551. 
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Admissibility of extrinsic Evidence. — Regarding 
extrinsic evidence, and its availability in qnestions of 
boundary, there are the two general maxims following 
regarding its admissibility, that is to say : — Firstly, it 
cannot be used to vary or to contradict the deed ; but it 
is admissible to identify the descriptions (scilicet^ the 
parcels) in a deed, and incidentally to explain these 
descriptions, in a case where the descriptions in the deed 
are ambiguous, and the ambiguity is a latent one, but not 
also where the ambiguity is a patent ambiguity. And as 
auxiliary to the application of the latter of the two 
maxims, the courts have formulated the two subordinate 
and correlative rules or maxims following, that is to 
say :— 

(1) Falsa demonstratio non nocet, cum de corpore constat^ 
— which (being interpreted) means, that a false descrip- 
tion, by way of addition^ does not matter where the thing 
itself is otherwise sufficiently described and ascertained ; 
and 

(2) Non dehent accipi in falsam demonstrationem^ verba 
ijuce competunt in veram limitationem, — which (being inter- 
preted) means, that words of additional description which 
have an actual applicability are not to be treated as falsa 
demonstratio ; for the corpus itself not being sufficiently 
defined without the words of additional description, these 
latter words operate to further define it, and usually 
(although not invariably) to restrict it. In other words, 
where there is a sufficient description set forth of premises, 
by giving the particular name of a close or otherwise, a 
false demonstration may be rejected ; but if the premises 
be described in general terms, and a particular description 
be added, the latter controls the former (^). 

And even a specific description may be rejected, when 
it is clearly erroneous : Thus, where premises in a deed 



(</) Doe V. Galloiratf. 5 B. & Ad. 43. See also Taylor v. Parry, 
1 M. 1^ O. 604, (Via : Boi/Ie v. Mulholhuid. 10 Ir. C. L. K. 157 ; 
r.arfrn V. BhimhlL d Ch. D. 436: Sf*i/ v. Taylor. [1894] 1 Ch. 
316 : Herricl' v. Sirhf. L. R. 1 P. C. 436. 
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were described as " Lot No. 5 1 bounded as follows : 
beginning at a stake and stones," etc., the monuments, 
courses, and distances being added ; and it appeared that 
the grantor owned no land in Lot No. 51, but owned Lot 
No. 50, which corresponded in every respect with the 
added descriptions, it was held that the words " No. 51," 
although specific enough, might be rejected as surplusage, 
the description being sufficiently certain without them (A). 

And where a manor lies partly in D. and partly in S., 
and there is a grant of the manor in D., no part of the 
manor in S. will pass ; just as, under a grant of the manor 
of D., lying within the parishes of A. and B., no part of 
the manor lying in the parish of C. will pass (i). 

But under the grant of a close called D., in the parish 
of H., in the county of S., if it be found that the parish 
of H. extends also into the county of B., and the whole 
of the close is in the last-mentioned county, the words 
^' in the county of 5." will be rejected as a false addition 
easily accounted for, and the false addition will not in- 
validate the grant (^). 

And where a piece of land, formerly part of a close, was 
conveyed by reference to a schedule annexed, and in the 
schedule it was described as numbered 153 on the plan, 
and as being in the occupation of J, E., and as containing, 
by estimation, thirty-four perches ; and the plan was 
drawn to a scale, but it appeared that upon the admea- 
surement of the land upon the plan, the piece of land 
contained, in fact, only twenty-seven perches instead of 
thirty-four,-- the court held that the statement that the 
piece of land contained thirty-four perches was merely 

(Ji) Loomis V. Jackson^ 19 Johns. 449. 

(0 Shep. Touch. 29 ; Pedley v. Dodds, L. R. 2 Eq. 819 ; 
Smith V. Ridgway, L. R. 1 Ex. 46, 331 ; Webbei^ v. Stanleyy 
16 C. B. (x.s.) 698 ; 2 Taylor on Evidence, 5th ed., 1046—1051. 

(Jc) Austen v. Nelnis, 1 H. & N. 225 ; Doe v. Ashley, 10 Q. B. 
663 ; Doe v. Hubbard, 15 Q. B. 236 ; Goodtitle v. Southern, 1 M. & 
S. 299 ; Dy}ie v. Nutley, 14 C. B. 122 ; Rafid v. Greeji, 9 C. B. 
(n.s.) 477 ; Mann'mg v. Fitzgerald, 29 L. J. Ex. 24 ; White v. Birch, 
35 L. J. Ch. 174. 
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JaUa demonstration and accordingly that the deed conveyed 
only the portion of land containing twenty-seven perches 
actually marked off on the plan (I). 

If in a deed conveying land the description of the 
parcels is couched in such ambiguous terms (m) that it is 
very doubtful what were intended to be the boundaries of 
the property, and the language of the description equally 
admits of two different constructions, of which the one 
would make the quantity of land conveyed agree with the 
•quantity mentioned in the deed, and the other would make 
the quantity altogether different, the former construction 
must prevail (n). 

The construction of all written documents is for the 
judge ; but by way of aiding him in such construction it 
is competent and proper for the jury to find all the sur- 
rounding facts, including the meaning of the words used ; 
but to leave the interpretation that is the construction of 
the document to the jury, would be a misdirection (o). 

Parcel or no parcel of the property conveyed is always 
« question for the jury, being merely a question of 
evidence (p) ; and upon that question all facts relating to 
the subject-matter and object of the deed, such as that the 
property comprised in it did or did not belong to the 
grantor, the mode of acquiring it, the local situation, limits 
and distribution of the property, — are admissible to aid in 
ascertaining what is meant by the words used in the instru- 
ment (q). Therefore parol evidence has been admitted to 
show which of two monuments was the one intended by 

(Z) Lleirellffn v. Earl of Jersey, 11 M. & W. 183. See also 
IhihUn and Kingstotrn Bail Co. v. Bradford, 7 Ir. C. L. R. 57, 624 ; 
Biie V. Lidicell, 9 Ir. C. L. R. 184 ; Jacl' v. Jlachityre, 12 C. & F. 
151. 

(m) Herrick v. Sixhy, L. R. 1 P. C. 436, 451, 452. 

(w) Davis V. Shepherd, L. R. 1 Ch. 410 : Marshall v, Berridge, 
19 Ch. D. 233 ; Tainpliu v. James, 15 Ch. D. 216. 

(()) 1 Taylor on Evidence, 5th ed., p. 56 : Skull v. Glenister, 
33 L. J. C. P. 185 ; UEstrange v. Roire, 4 F. & F. 1048, 1053. 

{p) Doe V. Burt, 1 T. R. 704 ; Lyle v. Richards, L. R. 1 H. L. 222. 

(«/) Doe V. Martin, 4 B. & Ad. 785 ; M Murray v. Spiver. L. R. 
5 Eq. 527 : Baii-d v. Fortune, 7 Jur. (n.s.) 926 : 2 Taylor on 
Evidence, 5th ed., 1027, 1028. 
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the deed (r) ; and where the deed described land as 
bounded by a certain pond and. upon applying the deed 
to the local objects embraced within its descriptive terms, 
it appeared that the water in the pond, which was a natural 
pond, was of a different elevation at different times, being 
raised and lowered by means of a dam existing and in use 
at the time of the conveyance, — it was held that parol 
evidence was admissible to show, that a certain line was 
agreed on (and understood at the time of the conveyance) 
as the boundary of the pond (5). 

Where by a mistake common to both parties, a piece of 
land not intended to be comprised in the conveyance is 
delineated on the plan annexed to the conveyance as 
parcel of the hereditaments conveyed, the remedy in such 
case is a rectification of the deed (t) ; but while the deed 
remains unrectified, it is not open to show by parol 
evidence that, upon the true construction of the deed, the 
piece of land in question is not comprised in the convey- 
ance ; and conversely, it is not competent to control the 
boundaries expressed in the deed by parol evidence tending 
to show that the parties supposed other and additional 
land to be included in the conveyance (u). And in an 
action between two adjoining proprietors, brought to try 
the right to a slip of land claimed by the plaintiff as part 
of Chale Farm, and by the defendant as part of Gotten 
Farm, it appearing that the boundary had been settled 
and boundary stones set up by arrangement some years 
before, — the slip of land in question not being then 
included in Gotten Farm, and the deed by which the 
defendant's farm was conveyed to him purporting to 
convey all that messuage or farm-house, with the barns, 
sheds, etc., and closes, pieces, or parcels of land thereto 

(r) Clough v. Bowman, 15 N. H. 504. 

(«) Waterman v. Johnson, 13 Pick. 261. See also Bradley v 
Bice, 13 Mete. 200, 201 ; Doe v. Jersey, 1 B.& Ad. 550 ; Paddock v. 
Fradley, 1 Cr. & Jer. 90 ; GilUngham v. Gwyer, 16 L. T. (n.s.) 
640. 

(t) Harris v. Pepper ell, L. B. 5 Eq. 1 ; In re Tottenham's Estate^ 
2 It. R. Eq. 375. 

(m) 2 Washburn on Real Property, 636. 
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belonging, called Gotten Farm, in the occupation of D, B., 
and containing, etc., and consisting of the several parti- 
culars specified in the schedule, etc., and more particularly- 
delineated on the map or plan thereof drawn in the margin 
of the schedule, — the slip of land in question not being 
mentioned either in the schedule or in the plan, — the 
judge ruled that the deed was unambiguous ; and no latent 
ambiguity emerging, he rejected the evidence of certain 
witnesses whom the defendant proposed to call in order to 
prove that the slip of land in question had always been 
occupied with and treated as part of Gotten Farm (^). 

If to the description of a messuage or tenement in a 
conveyance there be added general words, such as " with 
all buildings, gardens^ ways, etc., commonly used or occupied 
tliereioith,^^ evidence is admissible to show to what things 
these general words apply, and to explain them ; but such 
evidence is not admissible for the purpose of varying the 
deed, — by proving that a garden commonly occupied with 
the principal messuage was expressly, by the conditions 
of sale, excepted from the purchase, or by proving declara- 
tions by the purchaser subsequent to the sale that the 
garden was not in fact part of the purchase (y). But in 
a conveyance of land " with the appurtenances^^ only 
incorporeal hereditaments will pass, and not lands in 
addition to those granted, — because land cannot be appur- 
tenant to land (z)^ unless, possibly, the foreshore were 
parcel of a manor (a). 

(j-) Burton v. Dawes, 10 C. B. 261 ; 19 L. J. C. P. 302. See 
also Boyle v. Mulholland, 10 Ir. C. L. R. 150 ; Smith v. Ridgioayy 
L. R. lEx. 46, 331 ; Read v. Read, 15 W. R. 164 ; Barman v. 
Gurner, 35 Beav. 478. 

(y) Doe V. Webster, 12 A. & E. 442 ; Doe v. Holtom, 4 A. & E. 
76 ; Dohhyn v. Somers, 13 Ir. C. L. R. 293 ; Murley v. Jf'Dermott, 
8 A. & E. 138 ; WiUiamif v. Morffan, 15 Q. B. 782 ; Clough v. Bote- 
man, 15 N. H. 504 ; Jones v. Whelan, 15 Ir. C. L. R. 495 ; 
Moxey v. Bigtrood, 4 D© G. F. & J. 351. 

(z) Lister V. Pichfoid, 34 Beav. 576 ; New York Central Rail, 
Co. V. Bnfalo Rail, Co., 49 Barb. (N.Y.) 501, 505 ; Lethhridge v. 
Lethbridge, 4 De G. F. & J. 35 ; Co. Litt. 121 b ; Smithsott v. Gage, 
Cro. Jac. 525. 

(<i) North British Rail. Co. v. Yonng, 12 App. Caa. 544. 
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When the construction of a deed is doubtful, great 
weight is to be given to the construction put upon it by 
the parties, especially in doubtful questions of boundary, 
— for these must be presumed to be within their know- 
ledge ; and therefore when both parties agree as to the 
boundaries and lines of a lot, these must be taken to be 
the true boundaries and lines, until the contrary appears (6). 
Also, all ancient grants may be explained by evidence of 
modern usage, (c) : Thus, modern acts of ownership have 
been admitted to show, that ancient grants of King John 
and King Edward I. included the sea-coast down to low- 
water mark (d) ; and to show that the words " river L." 
in an ancient patent comprised the bed of the river down 
to the point where it reached the sea, or that the words 
comprised the bed of the river only down to a certain ford 
some distance up the river (e) ; and to show that the sea- 
shore is parcel of the manor (/) ; and to show that the 
right of cutting timber for building purposes extends to 
the fight of cutting it for the repair of fences (^). 

Where, however, there was strong and uniform evidence 
that the castle of A. had for two centuries past formed 
part of the hundred of Broxtowe, the court held that the 
mention in Domesday Book of the town of A. previously 
to the enumeration of the hundreds in the county, and 
inquisitions taken by jurors of the town of A. upon deaths 

(b) Stone V. Clarke^ 1 Mete. 378 ; Corkill v. Landers^ 44 Barb. 
(N.Y.) 218. 

(c) Duhe of Beaufort v. Mayor of Swannea^ 3 Exch. 413 ; 
Johfison V. Barnes, L. R. 7 C. P.. 552 ; L. R. 8 C. P. 527. 

(d) Duke of Beaufort v. Mayor of Stoansea, supra ; Attorney- 
General V. Jones, 2 H. & C. 347 ; U Estrange v. Rowe, 4 F. & F. 
1048. 

(e) Marquis of Donegall v. Lord Templemore, 9 Ir. C. L. R. 374 ; 
In re Belfast Dock Act, 1 Ir, Eq. Rep. 128. 

(/) Calmady v. Rowe, 6 C. B. 861. 

(g) Livingston v. Ten Broeck, 16 Johns. (N.Y.) 14 ; Waterpark v. 
Fennell, 7 H. L. Cas. 650, 684 ; Attorney-General v. Drummond, 
1 Dr. & W. 353 ; 2 H. L. Cas. 837 ; Baird v. Fortune, 7 Jur. (n.s.) 
926 ; Morgan v. Crawshay, L. R. 5 H. L, 304 ; Clyde Navigation 
Trustees v. Laird, 8 App. Cas. 658. 

B. Q 



226 Evidence of Boundaries in Gbnerax. 

in the castle of A., and a charter erecting the town of A. 
into a county of itself, with the special exception of the 
castle of A., were not so clearly inconsistent with the long- 
continued modern usage and reputation as to negative the 
inference that the castle was part of the hundred (A). 

Evidence of Reputation. — Boundaries may, it has 
been said, be proved by hearsay testimony, — the reason 
commonly given being that landmarks formed of perish- 
able materials, frequently pass away with the generation 
in which they were made, or by the improvement of the 
country, and from other causes are often destroyed, and 
it is important, therefore, in many cases that hearsay or 
reputation should be received to establish ancient boun- 
daries («*). But the law of the admissibility of hearsay 
evidence on questions of boundary is more accurately 
stated (A) as being that, on the trial of issues of fact before 
a jury, hearsay evidence is to be excluded ; but that 
there is an exception where a relaxation of the rule tends 
to the attainment of justice. One of these exceptions 
is where the question relates to matters of public or 
general interest, — matters in which a class of the com- 
munity have a pecuniary interest, or some interest by 
which their legal rights or liabilities are aflfected. The 
admissibility of the declarations of deceased persons in 
such cases is sanctioned, partly because these rights and 
liabilities are generally of ancient and obscure origin, 
and may be acted upon only at distant intervals of time, — 
whereby direct proof of their existence has been oblite- 
rated ; and partly because, in local matters, in which the 
community are interested, all persons living in the neigh- 
bourhood are conversant, — common rights and liabilities 
being naturally talked of in public, and what is dropped 

(h) Newcastle v. Broxtov^Cy 4 B. & Ad. 273. 

(i) Boardman v. Lessees of Ford atid Reed, 6 Peters (U.S.) 3:^8, 
341. 

(k) R. V. Bedfordshire, 4 E. & B. 535, 541. See also More- 
wood V. Wood, Outram v. Morewood, 14 East, 327, 330. 

Matter of (General Interest. — See Evans v. Merthyr Tydril 
Urban Council, [1899] 1 Ch. 241. 



Evidence of Boundaries in General. 227 

in conversation respecting them may be presumed to be 
true, because conflicting interests would lead to contradic- 
tion from others if the statements were false ; and thus ^ 
trustworthy reputation may arise from the concurrence of 
many parties, unconnected with each other, who are all 
interested in investigating the subject. But the relaxation 
has not been, and ought not to be, extended to questions 
relating to matters of merely private interest ; for respect- 
ing these, direct proof may be given, and no trustworthy 
reputation is likely to arise. And although a private 
interest should be involved with a matter of public 
interest, the reputation which otherwise would be clearly 
admissible in respect of the public right (or of the public 
liability) is not on that account excluded, — else the relaxa- 
tion of the rule against the admission of hearsay evidence 
would often be found unavailing (Z). 

But in order to render declarations admissible as 
evid'ence of reputation, the declarations must have been 
made ante litem motam (m) ; and also there must have 
been a competent knowledge in the declarant (n), — which 
is the reason commonly assigned why evidence of reputa- 
tion is not admitted in matters of mere private interest (o) ; 
actual inhabitancy in the place the boundaries of which 
are in dispute is, however, not necessary to render the 
evidence of the declarant admissible (p) : Thus (^), where 
the question was one between two parishes and manors, 
as to whether a certain common was within the parish 
and manor of A., or within the parish and manor of B., 
evidence was admitted of what old persons then dead had 
been heard to say concerning the boundaries of the 
parishes and manors, though not as to particular facts or 

(/) Dmnes v. Lewis, 2 Chitty, Rep. 535 ; Doe v. RkJianlsy 
2 Peake's N. P. 180. 

(«i) 1 Taylor on Evidence, 5th ed., 563—568. 

(w) Rogers v. Wood, 2 B. & Ad. 245. 

(o) 1 Taylor on Evidence, 5th ed., 554, 555. 

(j?) Duke of Neiocastle v. Broxtowe (^Hundred), 4 B. & Ad. 
273. 

(q) Niaholh v. Parker, 14 East, 331. 

q2 
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transactions, — and this, though the old persons were 
parishioners, and claimed rights of common in the waste, 
which would have been enlarged by their declarations, 
there not appearing to have been any dispute at the time 
the declarations were made respecting the rights of the 
persons making them, — at least no litigation pending, so 
that the declarants could not be considered as having it 
in view to make evidence for themselves by their state- 
ments. Also, in another case, evidence of reputation was 
admitted to show the boundaries between the new and 
the old land in a manor (r) ; and declarations of deceased 
persons as to the boundaries of a reputed manor have 
been admitted as evidence of reputation (*). 

Again, where it appeared that, from the year 1698, 
down to the year 1858, N. had maintained its own poor, 
and had never been charged with the support of the poor 
of any other place ; and in 1858, the owner of a large 
estate in the parish of T. found among the title-deeds in 
his possession an agreement dated in 1698, purporting to 
be made between the then owner of N., on the one part, 
and several inhabitants of T., on behalf of the parish of T. 
on the other part, and by which it was recited that N. was 
part of T., and that it had been agreed that N. should 
maintain its own poor, and not be chargeable towards the 
poor-rate of the other part of the parish, — it was held that 
this agreement was admissible in evidence as an ancient 
document relating to the interests of all the estates in T., 
and that it was decisive evidence to show that N, was a 
part of the parish of T. ; and further that it was evidence 
also of reputation as to the extent of the parish, being a 
declaration by the deceased owner of N., and the other 
inhabitants of T. to that effect (t). 

So, ancient orders of sessions, containing statements 
respecting boundaries, have been admitted as evidence of 

(/•) Barnes v. Mawson^ 1 M. & S. 81. 

(s) Doe V. Sleeman, 9 Q. B. 298 ; 15 L. J. Q. B. 338. See also 
Cid'zon V. Loniax, 5 Esp. 60. 
(0 R' V. MyttoH, 2 E. & E. 557. 
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reputation (u) ; but entries in parish books which recorded 
that the perambulations had taken a particular line have 
been rej^ted,— that being evidence of a particular fact, 
and not of general reputation (x) . 

. Also, where the question was one of parish boundary, a 
book kept in the chapter-house of Salisbury, purporting 
to contain copies of leases granted by the dean and chapter, 
and their confirmation of leases granted by the bishop or 
the prebendaries, was put in evidence, — and it appearing 
that the book was open to the tenants of the manors 
belonging to the dean and chapter, and that many of the 
leases stated the district to be in the parish, it was thought 
the book was in the nature of a public document, and 
therefore admissible as evidence of reputation respecting 
the parish boundary (y). Again, where, upon an inquiry 
as to the true boundary between two parishes and counties, 
certain presentments of a manor court were oflfered in 
evidence, in one of which the boundary was set out, — the 
presentments, although in a mutilated state, were held 
admissible, the parts torn oflF appearing not to have con- 
tained any matter connected with the subject of the 
boundary (z)» 

. So, evidence of reputation that a town extended to a 
certain point has been admitted, where old persons since 
deceased had declared such point to be the boundary, but 
so far as their declarations were as to a particular fact, 
they were rejected (a). 

On the other hand, where the lord of a manor brought 
an action of trespass fpr wreck, and an ancient document 
was tendered in evidence to prove the lord's right to 
wreck, the document purporting to be the answers of 
certain tenants of the manor to questions by commissioners 
of survey appointed by the then lord, and the document 

(m) Newcastle v. Broxtowe, 1 N. & M. 507 ; 4 B. & A. 273. 
(x) Taylor v. Devey, 7 A. & E. 409. 
(y) Coomhes v. Coether, M. & M. 398. 
[z) Eva7i8 v.Rees, 10 A. & E. 151. 
(a) IreUmd v. Powell, 7 A. & E. 555. 
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stating that the spot where the trespass was committed 
was within the boundaries of the manor, and that the lord 
was entitled to wreck within the manor,— the co»rt held, 
that the document was admissible as evidence of the 
boundaries of the manor, but not as evidence of the lord's 
right to wreck, — such latter right not being a matter of 
public concern, or one respecting which the jurors had 
peculiar means of knowledge (6). In like manner where 
the question was, whether a certain waste was parcel of a 
certain farm, evidence of declarations of old persons 
deceased as to what was the ancient boundary of the 
waste belonging to the farm was rejected, the question 
not relating to the boundary of a parish or manor, but of 
a private estate (c). Also, where the question was whether 
a particular road was a public or a private road, hearsay 
evidence to the effect that a person, when a boy, planted 
a tree, saying that he did it to show the boundary of the 
road, was rejected, as being evidence concerning a 
particular fact(rf). And, where the declarations of 
deceased tenants who had been entitled only to rights of 
common appendant over a waste were held inadmissible 
to prove that a certain spot was parcel of the waste their 
rights being of too private a nature to admit of declara- 
tions concerning them being received as evidence of 
reputation, it was stated that if the question had been 
one in which all the inhabitants of the manor, or all the 
tenants of the manor, had been interested, reputation 
from any deceased inhabitant or tenant, or even deceased 
resident in the manor, would have been admissible ; and that 
if there had been a common law right for every tenant of 
the manor to have common on the wastes of it, reputation 
from any deceased tenant as to the extent of those wastes, 
— ^and therefore as to any particular land being waste 
of the manor, — would have been admissible, but that 

(ft) Talbot V. Levois, 5 Tyr. 1 ; 1 C. M. & R. 495. 
(c) Clothier v. Chapman, 14 East, 331. 

{d) R. V. Bliss, 7 A. & E. 550. See also R, v. Bergei\ [1894] 
1 Q. B. 823. 
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coramon appendant, however, was not the common right of 
all the tenants of a manor, but belonged only to each 
grantee^ before the statute Quia Emptores^ of arable land, 
by virtue of his individual grant and as an incident 
thereto {e)» Nor will the mere fact that there are 
numerous tenants having common appendant over the 
wastes give to their rights a public character that will 
render declarations admissible as evidence of reputa- 
tion (/). 

But if it be shown, that the boundary of two private 
estates is identical with that of two hamlets or parishes, 
then evidence of reputation may be put in, just as much 
as if the boundary of the parishes or hamlets was the only 
matter in issue (jg). 

The declarations of deceased persons will, of course, in 
all cases be rejected, if the declarants are not proved to be 
dead at the time of the trial (A). 

B. Yalue of yerdiots, decrees, judgments, eto. — 

Verdicts, decrees, judgments, and other adjudica- 
tions UPON MATTERS OF A PUBLIC NATURE, are admissible 
as evidence, not precisely as reputation, but as the degisions 
of competent tribunals on the matters involved {i). And 
where the question related to the boundary between the 
manors of W. and 0., and the plaintiflF 's case was that the 
boundary line between the two manors was a ridge of 
mountain from which the waters descended in opposite 
directions, it was held, that he might show (in support of 
this) that the boundary between the adjoining manor of I. 
and the manor of 0. was the same mountain ridge, and 
that he might prove that fact by the finding of a jury 

(e) Dunraven v. Llewellyn, 15 Q. B. 791, 809. 

(/) Dunraven v. Llewellyn, 15 Q. B. 811 ; Reed v. Jackson^ 
1 East, 355 ; Doe d. Didsbury v. Thomas, 14 East, 323 ; Williams v. 
Morgan, 15 Q. B. 782. 

(g) Thomas v. Jenkins, 6 A & E. 525 ; 1 N. & P. 588 ; Brisco v. 
Lomax, 8 A. & E. 213 ; 1 Taylor on Evidence, 5th ed., 553. 

(Ji) Bucha?tan v. Moore, 10 Sargent & Rawle, Rep. 281 ; E, v. 
Milto?i, 1 C. & K. 58. 

(i) Lee v. Johnstone, 1 L. R., Sc. App. 426. 
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summoned from the Duchy of Lancaster for the purpose 
of determining the boundary between the manors of 1. and 
0., on the petition of certain former owners of I. and 0., 
who had represented that the boundary was uncertain, 
and that suits were likely to grow between them (k). 

But awards are not like verdicts, — so as to be 
admissible as evidence of reputation ; for an award is 
but the opinion of the arbitrator, formed, not upon his 
own knowledge, — as declarations used by way of reputa- 
tion commonly are, — but on the result of evidence laid 
before him, most probably in private, and formed also 
post litem motam, having none of the qualities upon which 
evidence of reputation rests. And if it be said, that the 
verdict of a jury is equally defective in those qualities, it 
is sufficient to reply, that the admissibility of a verdict as 
evidence of reputation is established by too many authori- 
ties to be now questioned. Moreover, the principle of those 
authorities is not clear enough to embrace an award (/). 

But, of course, in a subsequent suit between the same 
parties, or those claiming through them, the award would 
be perfectly admissible, — not as hearsay at all, but as 
evidence properly so called (m). 

C. Yalue of old leases and other ancient documents 
of a priyate character. — Ancient patents and inqui- 
sitions have been admitted as evidence of reputation to 
show the extent of a navigable river (n). 

(k) Brisco V. Lomax^ 8 A. & E. 210, in which case it was said by 
LiTTLEDALE, J. : " On a question of boundary, mere reputation 
is evidence. But I put this as a verdict, not as reputation. It is 
a trial by witnesses competent to speak to the fact. Now reputa- 
tion being evidence, the verdict must be evidence . . . . ; and this 
though the former proceeding was between different parties. It 
is not a reputation ; but it is as good evide7tce as reputation " 
(citing Eeed v. Jackson, 1 East, 355). 

(I) Evans v. Rees, 10 A. & E. 151 ; 2 P. & D. 627. 

(m) Breton v. Knight y cited in Roscoe's Evidence at Nisi Prius, 
10th ed., 182. 

(w) Donegall v. Templemore^ 9 Ir. C. L. R. 374 ; In re Belfast 
Dock Act, 1 It. Rep. 128. 
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Ancient leases, books of account, etc. — So, ancient 
leases are held properly to have been received as evidence 
of reputation, in a question of parish boundarj'' ; and old 
books of account, containing evidence of the payment of 
parish rates, also may be admitted (o) ; and on the subject 
of admitting ancient leases as evidence it has been said that 
they have always been considered to be admissible as being 
evidence of acts of ownership, and that this is on the 
principle, that when at a distant period, as to which there 
is no more direct evidence available, you find a person 
claiming to be the owner of property, and willing to make 
himself responsible as lessor for the title to it, and another 
person willing to agree to give rent for the property, and 
to enter into a solemn engagement as a tenant of it, 
admitting his landlord's title, these circumstances are of 
themselves admissible as evidence of the title ; they are 
real transactions between man and man, not intelligible 
except on the footing of title, or at least an honest belief 
of title ; and the payment of rent under such a lease is a 
further and additional fact also admissible as evidence and 
on the same principle (p)» 

Old licences, in the nature of leases, are, in this par- 
ticular, on the same footing as ancient leases ; and where 
some old licences were oflfered in evidence, it was said that 
there was no distinction between old licences and old 
leases that were always received in evidence in favour of 
those claiming under the lessors ; and that it was not 
necessary to prove payment under the licences, as they 
were of such an ancient date that it could not reasonably 
be supposed that evidence of such payments was still 
preserved (q). 

However, to give any weight to old licences, it must, in 
general, be shown, that in later times payments have been 
made under licences of a similar character, or otherwise 

(o) Plaxton V. Dare, 10 B. & C. 17 ; 5 M. & R. 1. 
{p) Bristo'w V. Cormican, 3 App. Cas. 641. 
(q) Rogers v. Allen, 1 Camp. 309. 
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that the lords of the manor exercised other acts of owner- 
ship which were acquiesced in : Thus, a possessory title in 
the plainti£& to the foreshore was held sufficient as against 
a trespasser, without producing evidence sufficient to 
displace the title of the Crown ; and the plaintiffs having 
produced some evidence of their title to the foreshore, the 
defendant was debarred from proving any acts of owner- 
ship by the Crown, except such as had been done with the 
knowledge of the plaintiffs ; and it appearing that the 
portion of the beach which was covered with shingle varied 
according to the state of the wind and the tide, the 
Court held, that, as against a trespasser, the Crown grant 
of parcel of the foreshore was to be construed liberally, so 
as to embrace the whole beach covered with shingle, as well 
below as above high-water mark (r). 

Upon the value and sufficiency of such a possessory title 
generally, it is said that a documentary title commencing 
with some person rightfully in possession, or who has an 
admitted or proved right to be in possession, and con- 
necting itself with a plaintiff in an action of trespass, 
would, in the absence of any title in the defendant by 
adverse possession, be sufficient to maintain an action of 
trespass ; and that there can be no doubt whatever that 
mere possession is sufficient against a person invading 
that possession, without himself having any title what- 
ever, — as a mere stranger ; that is to say, it is sufficient 
as against a wrongdoer. The slightest amount of posses- 
sion would be sufficient to entitle the person who is so in 
possession, or claims under those who have been or are in 
such possession, to recover as against a mere trespasser (s). 



(r) Hastings v. Ivall, L. E. 19 Eq. 558. 

(s) Bristoia v. Cormican^ 3 App. Cas. 641. See also Lord 
Advocate v. Lord Blantyre^ 4 App. Cas. 770, 791, in which case 
the court held that a title to the foreshore was made out in the 
defendant, partly from baronial grant, and partly from acts of 
ownership, and it was said by Lord Blackburn that " Every act 
shown to have been done on any part of that tract by the barons 
or their agents, lohich icas not lawful unless the barons were oioners 
of that spot on which it was done^ is evidence that they were in 



I 
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So in a case regarding the river Blackwater, in Ireland, 
and which was an action for trespass to an alleged several 
fishery, the plaintiff's paper title (if the possession and 
enjoyment were consistent with it) afforded irresistible 
ground for a presumption that the fishery was put in issue 
before Magna Charta ; and, as evidence of possession and 
user, the plaintiff tendered, and the court admitted {inter 
alia) the proceedings in 1687 in a " possessory action," 
by the decree in which an injunction had been awarded, 
as against strangers to the defendant, to quiet the 
plaintiff's predecessors in title in the possession ; and 
upon this class of proof, it was remarked that possessory 
suits of this kind were not unfrequent in Ireland, and in 
England were formerly not unknown ; and that they were 
maintainable, not on proof of title (as to which neither 
party was concluded by the decree), but on proof of at 
least three years' possession before the filing of the bill (t) ; 
and that as to that, the decree was final between the 
parties, being in this respect unlike those orders of the 
Duchy Court of Lancaster, which as being merely inter- 
locutory, and deciding nothing between the parties to the 
suit, the Court of Exchequer rejected as inadmissible (m). 
And it was also said that an adverse litigation, supported 
by proofs on both sides, and ending in a final decree, 

possession as owners of that spot on which it was done. No one 
such act is conclusive, and the weight of each act as evidence 
depends on the circumstances, — one very important circumstance 
being, whether the act was such and so done that those who were 
interested in disputing the ownership would be aware of it. Also, 
all that tends to prove possession, as ownership of part of the 
tract, tends to prove ownership of the whole tract, — provided 
there is such a common character of locality as would raise a 
reasonable inference that if the barons possessed one part as 
owners they possessed the whole, the weight depending on the 
nature of the tract, what kind of possession could be had of it, and 
what the kind of possession proved was ; and the weight of many 
such pieces of evidence taken together is very much greater than the 
sum of the weight of each such piece of evidence taken separately." 

{t) Neill V. Devojishhey 8 App. Cas. 135. See also Malcolrmmi v. 
O'Dea, 10 H. L. Cas. 593 ; Blandy-Jenkim v. Dimraven, [1899] 
2 Ch. 121. 

(w) Pirn V. Curell, 6 M. & W. 234, 236. 
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comes within the category of res gestce^ and o£ " decla- 
rations accompanying acts^^^ — quite as much as leases 
between parties under which rent has been paid, or any 
other ancient deeds or instruments relating to the exercise 
of a prescriptive right ; and when a general public right 
is (whether aflSrmatively or negatively) involved, it is 
difficult to see why the reasons for which inquisitions 
are receivable should not be applicable to such an 
adjudication {x). 

D. Yalue of old maps, etc. of a private character. — 

Private maps, purporting to show the boundaries between 
counties, towns, parishes, and manors, are admissible as 
evidence of reputation, provided they are found in the 
proper custody {y), and provided they appear to have been 
made by or from the relation of persons acquainted with 
the locality to which the maps relate, and to have been 
generally accepted as accurate (z) : Thus, where, in order 
to show that a certain place was not in a certain county, a 
private map was produced by a witness, who had purchased 
it twelve or fourteen years before, and in whose custody 
it had ever since been, it was said that in one sense the 
map did come from proper custody because it was pro- 
duced by one who bought it twelve years ago, but that 
the fact of its being in the custody of the party who had 
such lawful possession of it did not at all vouch for its 
authenticity, or that it was what it professed to be ; and 
that the persons who made the map did not appear to have 
been deputed to make it by any persons interested in the 
question, or to have had any knowledge of their own on 
the subject, or to have been in any way connected with 
the district, so as to make it probable that they had such 
knowledge (a). 

(x) Neill V. Deromhire^ 8 App. Cas. 135. 

(y) Bishop of Meaih v. Marquis of Winchester^ 3 Bing. NT. C. 
200—202 ; 10 Bligh, 462—464. 

{z) 1 Taylor on Evidence, 5th ed., 558. 

(«) Hammond v. Bradstreet, 10 Exch. 390. See also Pipe v. 
Fidcher, 1 E. & E. Ill ; Pollard v. Scott, Peake, N. P. 19. 
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But on the other hand, where a map o£ a parish was 
offered in evidence, and it was proved by the surveyor 
•who made it, that thirty-four years before the trial he 
laid down the boundaries of the parish from the informa- 
tion of an old man, who went round and showed them to 
him, it was held that the map might properly be received 
as evidence of reputation, — the old man's death being 
first proved (/>). 

Moreover, as regards private maps and surveys 
generally, the rule is, that they are not receivable in 
evidence in the strict sense of the word, either for or 
against the parties making them (c), — although under 
particular circumstances they may be treated as declara- 
tions against proprietary interests, and receivable in 
evidence in the same manner as other such declarations ; 
therefore where one seised of two manors, during his 
seisin thereof, caused a survey to be taken of one manor, 
which was afterwards alienated, and subsequently a dis- 
pute as to the boundaries arose between the lords of the 
respective manors, it was held that the survey might be 
given in evidence (d) ; again, as between two adjoining 
proprietors, a private map would be receivable in evidence 
where, at the time the map was made, the two adjoining 
properties belonged to the person under whom both 
parties derived their respective titles, — and only in such a 
case (e). 

But a map annexed to a deed stands on the same 
footing as the description of parcels contained in the deed 
itself (/) ; and therefore, where lines are drawn on a 
map or plan, and are referred to in the deed, — the courses, 
distances, and other particulars appearing on such plan» 

(h) R. V. Milton, 1 C. & K. 58. 

(c) Phillips V. HuflsQft, L. R. 2 Ch. 243 ; Pollard v. Scott, 
Peake, N. P. 19 ; Wilkimon v. Allott, 3 Bro. P. C. 684 ; Wake- 
num V. West, 7 C. & P. 479. 

(d) Bridgnian v. Jennings, 1 Ld. Raym. 734 ; Anon., 1 Str. 95. 

(e) Hughes v. Lahin, 7 C. & P. 481. 
(/) Starkie on Evidence, 473. 
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are to be as much regarded as the true description of the 
land conveyed {g). Also, the map on the back of a lease 
is part of the contract, and may, therefore, be given in 
evidence to show what was demised (K), It is, however, 
to be remembered, that a private map drawn upon or 
indorsed on or annexed to a deed is " a good servant but 
a bad master " ; for it is but a convenient guide, towards 
arriving at the true parcels contained in the deed. Also, 
an old map found with the muniments of title, and which 
agreed with the boundaries as adjusted on an old pur- 
chase, was admitted in evidence (J) ; and where necessary, 
parol evidence will be admitted to identify a place referred 
to in a deed or other written document (A). 

The map in an inclosure award appears to stand on the 
same footing as the map on a private deed, as between 
and among the parties to the inclosure, and their privies. 
But where, upon an indictment for obstructing a highway, 
the map on the inclosure award was produced to prove 
the boundaries of the highway, and it appeared that 
the defendant (the adjoining owner) was not party or 
privy to the inclosure proceedings, the map was inadmis- 
sible (Z). 

A tithe commutation map is not evidence of boundary, 
as between two persons adversely disputing their titles to 
the land in question (m). 

E. Yalue of Crown suryeys and extents.-- Ancient 
surveys and extents, if produced from the proper custody, 
and proved to have been made under the proper authority, 
are receivable in evidence as public documents in ques- 

{g) Davis v. Raimford, 17 Mass. 207, 211. 

(h) WaTcenian v. West, 7 C. & P. 480 ; Lyle v. Richards, L. R. 
1 H. L. App. 222. 

(0 Yates V. Harris, Gilb. on Evidence, 70. 

(k) Hodges v. Horsfall, 1 Russ. & My. 116 ; Clinan v. Coolce, 
1 Sch. & Lef. 32. 

(Z) R. V. Berger, [1894] 1 Q. B. 823. 

(m) Wilherforce v. Hearfield, 5 Ch. D. 709. 
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tions of boundary (n) : Thus, an ancient extent of Crown 
lands, fdund in the office of land revenue records, and 
purporting to have been made by the steward of the 
Crown lands, was held to be evidence of the title of 
the Crown to the property which was mentioned therein, 
— being property which the extent stated to have been 
purchased by the Crown of a subject (o). But where an 
instrument was oifered in evidence which purported to be 
the survey of a manor at one time parcel of the Duchy of 
Lancaster ; and the instrument was produced from the 
office of the duchy, and purported to have been taken by 
the deputy of the surveyor-general of the duchy, by 
authority of letters of deputation to him, and by the oaths 
and presentment of the tenants of the manor, whose 
names were subscribed, but no other authority for taking 
the survey was proved, — it was held, that the instrument, 
although it purported to contain a description of the 
parcels and a statement of the customs of the manor, was 
inadmissible on a question relating to the boundaries of the 
manor, — scilicet^ because it was not a survey authorised by 
the statute Extenta Manerii, 4 Edw. 1, stat. 1, which statute 
gives no power to define the boundaries of manors (p). 

But an ancient extent or survey made under the due 
authority in that behalf will be admissible in evidence 
although the commission under which it was made has 
been lost (q), if it be proved to have been made under 
due authority, and that the commission therefor was lost, 
and that the extent or survey comes from the proper 
custody i Thus, where it appeared that, in the reign of 
Charles I. the Crown granted in fee farm " a messuage, 
and escheat lands and tenements, containing by estimation 
112 acres, situate in the vill of K., now or late in the 

(«) 2 Taylor on Evidence, 4th ed., 1329 ; Starkie on Evidence, 
287, 289. See also Evans v. Merthyr Tydvil Urban Comicil^ [1899] 
1 Ch. 241. 

(o) Doe V. Roberts^ 13 M. & W. 520. See also Caivtarvon v. 
Villebois, 13 M. & W. 313 ; Freeman v. Read, 4 B. & S. 174. 

(p) Evans v. Taylor, 7 A. & E. 617 ; 3 N. & P. 174, 

Iq) Rowe v. Brenton, 8 B. & C. 747. 
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occupation or tenure of D.," — in an action of replevin 
upon a distress made for the rent of a farm called Plas 
Bach, the defendant, for the purpose of proving that Plas 
Bach was parcel of the 112 acres out of which the rent 
issued, tendered in evidence a presentment from the office 
of Land Revenue Records made in the eleventh year of 
the reign of Queen Elizabeth, and in which presentment 
lands called y Plas Baghe were mentioned as being in the 
township or vill of K., and in the occupation of D,, — it 
was held, that the presentment was no more than a survey 
taken by a private individual for his own purposes, and 
therefore could not be received in evidence as a public 
document, — although (if it had been signed by the jury) 
it might have been evidence of reputation as to the 
boundary of the vill (?•) ; so, where, in support of an 
alleged customary payment in the nature of a wayleave 
rent for all coal gotten within the manor and exported, 
the plaintiff tendered in evidence a book purporting to be 
a survey taken in the year 1650 (after the manor had 
been granted to Oliver Cromwell), and purporting to have 
been tsiken by virtue of a commission to certain persons 
named in the survey, and which commission purported to 
have been given by Oliver Cromwell, Lord General of 
the Parliamentary Forces ; and the book contained what 
purported to be a presentment by the homage jury to the 
effect that 4c/. was due unto the lord for every wey of 
coals transported out of the lordship ; but it appeared that 
the presentment was not signed by the jury, and no 
authority for the survey was shown, — ^the court held the 
survey to be inadmissible in evidence, either as a public 
document, or as evidence of reputation (5). And it may 
be said, generally, that the old survey books of a manor, 
in order to be received in evidence, must have been signed 
by the tenants (i) ; or else it must be shown that they 

(r) Daniel V, Wilkin, 7 Exch. 429. 
(«) Beaufort v. Smith, 4 Exch. 450. 

(0 Evans v. Taylor, 7 A. & E. 617 ; Smith v. Earl Brovmlow, 
L. R. 9 Eq. 241. 



Ecclesiastical Terriers, etc. 241 

were made at a court of survey ; and otherwise they are 
merely private memorials (u), 

F. Value of ecclesiastical terrieps, etc.— Ecclesiastical 
terriers, containing a detail of the temporal possessions of 
the church in every parish, made from time to time by 
virtue of the 87th canon and directed to be kept in the 
bishop's or archdeacon's registry, or occasionally in the 
chest of the parish church, are receivable m evidence, 
provided they come fr^m the proper custody. And, 
generally, all old terriers or surveys of a manor, whether 
ecclesiastical or temporal, may be given in evidence, 
provided they come from the proper custody, — for often 
there can be no other way of ascertaining the old tenures 
or boundaries. 

But a terrier of glebe lands is not evidence for the 
parson unless it be signed by the churchwardens as well 
as the parson or theu if the churchwardens be of the 
parson's nomination ; and even when signed by both 
churchwardens and parson, such a terrier deserves very 
little credit unless it is signed also by the substantial 
inhabitants of the parish : of course, however, it is evidence 
against the parson (x). A terrier of the parish which is 
not signed by any parish oflScial or person bearing any 
public character in the parish is not evidence {y). 

Under an issue to try the boundaries of a parish, papers 
handed over to the incumbent by the representatives of his 
predecessor, as papers belonging to the parish and found 
in the late incumbent's possession, will be admitted, with- 
out requiring any proof from the predecessor's representa- 
tives as to how the papers came into their custody (y). 

0. Proceedings before the Tithe Commissioners 
and Board of Agriculture and Fisheries. — The pro- 
ceedings of the Tithe Commissioners (if properly authen- 

(tt) 12 Vin. Abr. A. b. 15, § 12 ; Stark, on Evidence, 473. 
(J) BuUer N. P. 248 ; Atkina v. Hatton, 2 Anstr. 387 ; Cair v. 
Mostyn^ 5 Exch. 69. 

(y) Eavl V. Lewis, 4 Esp. 1. 
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ticated, that is to say, all copies* of snch proceedings, 
certified under the seal of the commissioners) are, by the 
Tithe Commutation Acts {z) made receivable in evidence ; 
and under the Board of Agriculture Act, 1889 (a), 
copies of the Board's proceedings, under the seal of the 
Board, are receivable in evidence. 

H. Domesday book. — Domesday book, as being a public 
inquisition, is admissible as evidence of boundaries. This 
book, which is the most ancient inquisition extant, was 
compiled a few years after the Norman Conquest by 
certain commissioners, styled the Justiciaries of the King, 
upon the oaths of the sheriffs, the lords of manors, the 
presbyters of churches, the reeves of hundreds, and the 
bailiffs of villages, together with six villans from every 
village ; and the book contains a general survey of all the 
counties in England, except the four northern, and specifies 
the name and local position of every place, its possessor in 
the time of King Edward the Confessor, and its possessor 
at the time of the survey, together with (among other 
particulars) the number of hides of land in the manor, the 
number of carrucates in the demesne, the quantity of 
wood, meadow, and pasture land, etc., etc. And although 
by reason of the many changes which have happened during 
the years that have elapsed since its compilation, these 
descriptions no longer hold good, the book is still of the 
greatest utility, — as well as of the highest authority,— in 
the matter of boundaries. 

L The Down Survey and th| Ordnance t Survey.— 

The Down Survey, as regards Ireland, is also admissible 
evidence of boundary, — being made so by the statutes 14 & 
15 Car. 2, c. 2, and 17 & 18 Car. 2, c. 2, s. 5 ; and it is 
conclusive as regards the boundaries between the lands 
apportioned among the original Irish and the lands 

(;c) 6 & 7 Will. 4, c. 71, s. 2. See also Gifford v. Williams, 
38 L. J. Ch. 598. 

(a) .52 & 53 Vict. c. 30; 3 Edw. 7, c. 31. 
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apportioned to the English and Scotch settlers. But the 
Ordnance Survey (Ireland) is not admissible as evidence 
of boundaries (6). 

J. Declarations of deceased pepsons against their 
own interest. — Declarations of a deceased lord of the 
manor, as to the extent of the wastes of the manor, 
are admissible in evidence, if and so far as they are 
made against interest, but not otherwise (c) : Thus, 
where the defendant had, in a chancery suit, njade 
certain admissions with respect to boundary, and the 
boundaries again came into question in an action at law, 
the admissions were read against him, although the plaintiff 
was a stranger (d) ; but, of course, admissions of that 
character, and so made, are not conclusive against the 
defendant. 

Entries by deceased stewards and others, charging 
themselves with the receipt of money on behalf of their 
employers, may or may not be, — but, in general, they 
are, — admissible in evidence in questions of boundary (e). 

K. Extracts from land tax or poor-rate assess- 
ments. — Extracts from the land tax or poor-rate 
assessments, being evidence of seisin, have also been 
admitted in questions of boundary (/)• 

L. Perambulations and other acts of ownership. — As 

in boundary questions acts of ownership are in all ways 
receivable in evidence (^), perambulations by the lord 
of the manor over certain portions of the waste, shown to 

(6) Tisdall v. Farnelly 14 Ir. C. L. R. 1 ; Alcock v. Cooke, 
Bing. 340. 

(c) Crease v. Barrett, 1 C. M. & R. 919 ; R. x, Exeter Governors ,. 
L. R. 4 Q. B. 341 ; Taylor v. Witham, 3 Ch. D. 605. 

(d) Richards v. Morgan, 4 B. & S. 641. 

(e) See Cole on Ejectment, 234. 

(/) Doe V. Arkwright, 2 A. & E. 182 ; Doe v, Seatmi, 2 A. & E.. 
171 ; Doe v. Cartwright, 1 C. & P. 218 ; Cole on Ejectment, 249. 
(g) Curzon v. Lgmax, 5 Esp. 60 ; Bnte v. Lewis, 15 W. B. 479. 

R 2 
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include the land in question, will be evidence of an 
assertion of ownership by the lord, where the question 
is whether certain land is part of the plaintiflPs estate 
or is part of the wast« of the manor, — ^and that, although 
no one on behalf of the plaintiff was present at the 
perambulations (A). Therefore, for the preservation of 
boundaries, it is expedient frequently to ascertain and 
set them out by referring to the ancient monuments and 
marks, and by (in effect) perambulating the boundaries 
in the presence of youthful persons as witnesses (/) ; and 
this species of perambulation may also prove effective to 
perpetuate the evidence of admitted boundaries, especially 
if made in the presence of the adjoining proprietors ; 
but whether it would operate (by a species of adverse 
possession) to make a boundary where admittedly 
none existed before, is the subject of very considerable 
doubt (i). 

Moreover, where the dispute related to the ownership 
of a portion of the bed of a stream, flowing between 
the plaintiff's farm and the defendant's farm, its source 
being at some distance from both, — and the plaintiff con- 
tended that the whole of the bed of the river adjacent 
to his farm belonged to him, while the defendant claimed 
it usque ad medium filum aquce ; and it appeared that 
the plaintiff's farm extended a greater distance down the 
stream than the farm of the defendant on the opposite 
side ; and evidence was brought forward to show that 
lower down, and opposite another farm belonging to C, 
the plaintiff was the undisputed owner of the whole bed 
of the river, — this evidence consisting of acts of owner- 
ship exercised by the plaintiff upon the bed of the river 
close to C.'s farm, and of repairs done by the plaintiff 

(h) Woolicay v. Roice, 1 A. & E. 115 ; Malcolmson v. O'Dea^ 
10 H. L. 693, 614 ; Tisdall v. Pamell, 14 Ir. C. L. R. 23 ; Hale, 
De Jure Maris, 36. 

(0 1 Chitty, Gen. Prac. 196, 456. 

(A;) Sed(lo7i v. Smith, 36 L. T. (n.s.) 168 ; Cubitt v, il/ff.r«f, 
L. B. 8 C. P. 704 ; ^B^-^SZJG^iim", ^^Bmg=322. 
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to a fence which divided O.'s farm from the river and 
which was a continuation of the fence on the defendant's 
land, — and this evidence was rejected, — upon a new trial 
being moved for, on the ground of the improper rejection 
of the evidence, the judgment of the court (/) was that 
the evidence offered of acts in another part of one con- 
tinuous hedge, and in the whole bed of the river adjoining 
the plaintiff's land, was admissible in evidence, — on the 
ground that they were such acts as might reasonably lead 
to the inference that the entire hedge and bed of the 
river belonged to the plaintiff*. And it was said that 
ownership might be proved by proof of possession, which 
could be shown only by acts of ownership ; but that 
it was impossible, in the nature of things, to confine 
the evidence to one precise spot ; and evidence might 
therefore be given of acts done on other parts, provided 
there was such a common character of locality between 
those parts and the spot in question as would raise a 
reasonable inference in the minds of the jury that the 
place* in dispute must belong to the plaintiff if the other 
parts did. In ordinary cases, to prove his title to a close, 
the claimant may give in evidence acts of ownership 
in any part of the close, — the ownership of one part 
giving rise to the reasonable inference that the other 
parts belong to the same person ; and the same rule is 
applicable to a wood which is not inclosed by any fence, — 
scilicet, if you prove the cutting of timber in one part (m) . 
And the like rule and reasoning are applicable also to 
a continuous hedge, — subject, of course, always to be 
rebutted by contrary evidence. 



(I) Jones V, Williams, 2 M. & W. 326. See also Marquis of 
Donegall v. Lord Templemore, 9 Ir. C. L. R. 374 ; Duke of 
Devonshire v. Hodnett, 1 Hud. & B. 322 ; In re Belfast Dock 
Act, Jr. Eq. R. 142 ; Biistoio v. Cormican^ 3 App. Cas. 461. 

(wi) Acts of ownership. — See, generally, Stanley v. Whitey 
14 East, 332 ; Doe v. Kemp, 2 Br. N. C. 108 ; Tuthill v. West Ham 
Local Boards L. R. 8 C. P. 447 ; R. v. United Kingdom Telegraph 
Co,, 31 L. J. M. C. 166. 
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But although acts done upon parts of a district o£ 
land may be evidence of the ownership and possession 
of the whole of the district, yet as regards lands within a 
disputed boundary acts of ownership by either party 
outside the boundary are no evidence of title to the lands 
within (w). 

M. Evidence of the identity of oopyholds where the 
modem deaoriptions do not correspond with the old 
descriptione. — As regards the boundaries of copyhold 
lands, it is frequently impossible to ascertain the exact 
boundaries by their old descriptions, — the descriptions 
of copyhold property on the court rolls being, — or almost 
invariably being, — most vague and general, it is accord- 
ingly a rule among conveyancers, that the vendor is 
not bound to show how the description on the court roll 
is to be applied to the present state of the property, 
and he need prove only that the property has actually 
been enjoyed, and passed under that vague description 
for, say, sixty (or forty) years (o). But the entries on 
the court rolls, — as well of surrenders and of admissions 
as also of presentments,^ — are evidence as between the 
tenants, although the lord may or may not be entitled to 
use them, in proof of the boundaries of his manor {p ), 

N. Value of general history. — Tradition may prove 
the customs of the manor,- — for all purposes as between the 
copyhold or customary tenants of the manor (//), And it 
appears, that, as regards the boundaries of counties 
generally (r), courts will take judicial notice of the 
general division of the kingdom into counties, — because 

(/i) Clark V. Llphimtone, 6 App. Cas. 164. 

(p) Lang v. Collier^ 4 Buss. 276. 

{p) h-win V. Simpson, 7 Bro. P. C. 317 : Bull. N. P. 247; 
Standen v. Christmas, 10 Q. B. 135. 

(q) Doe V, Mason, 3 Wils. 63 ; Moe v. Parker, 5 T. B. 26. 

(r) DeyheVs Case, 4 B. & Aid. 246 ; Brmie v. Thompson, 2 Q. B. 
791 ; 2 Inst. 557. 
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they are continually in the habit of directing their process 
to the sheriffs of the counties, and because they are 
mentioned in a great variety of Acts of Parliament, — but 
a court will not do this, either with respect to the 
local situation of the different places in each county, or 
with respect to the boundaries of counties, or the distances 
of one county from another. And where, in an action for 
disturbance of common, the boundaries of two manors 
came in question, and it was admitted that the two 
manors, and also the parishes of 0. and Y., and the 
counties of B. and G., were coterminous, a county history 
which gave the boundary of the counties was held not 
admissible in evidence {s) ; for generally, although a 
book of general history may be given in evidence to prove 
a matter relating to the kingdom in general, or to 
ascertain ancient facts of a public nature (t), it cannot 
be given in evidence to prove either a particular custom 
or a private right (u). 

(s) Evans v. Getting, 6 C. & P. 586 ; White v. Beard, 2 Curt. 492. 
(0 Read v. Bishop of Lincoln, [1892] A. C. 644. 
(//) BuUer, N. P. 248. 
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A. Remedies for ii^uFies arising from neglect to 
make and maintain fences, and for other injuries 
arising in connection with fences, party walls, etc. — 

It is convenient to premise, that although it has for a long 
time ceased to be necessary to mention any form or cause 
of action in a writ of summons, yet the principles 
underlying and distinguishing the old forms of action 
respectively are still of essential importance, in determin- 
ing the nature of the remedy which is applicable to the 
particular injury. 

Now the forms of action for injuries arising from the 
neglect to make and maintain fences, were trespass and 
case ; trespass being the proper form of action in which to 
sue where the injury was a direct one, thus where the 
land of A. was invaded by the cattle of B., an action of 
trespass would lie for the invasion ; and trespass would 
also lie, if rubbish was shot or laid so near a wall as 
that some of it would run against and damage the wall ; 
for the injury was, in this case also, considered a direct 
injury (a). But where the injury was not direct, but 
consequential, case was the proper remedy, and therefore, 
if A. brought an action against B. because the fences were 
down which B. was bound to repair, per quod the horses 

(a) Oregon/ v. Pqter, 9 B. & C. 591 ; ReymUU v. Clarhe. 1 Str. 
(586. 
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of A. escaped and were killed, the action must have been 
in the form of case or of trespass on the case ; so,, 
if A. wrongfully broke the fences of B., per quod the 
cattle of 0. escaped into B.'s land and were there 
distrained, C. might bring case against A. (h). 

The party to sue in trespass for an injury to land was, 
in general, the party in the actual possession of the land ; 
and, since his possession was good against any wrongdoer, 
he need not have shown his title as against a wrongdoer. 
Where, however, the injury to the land was of a permanent 
character, and so was an injury to the reversion as well,^ 
the reversioner, or landlord, might also sue in case (c), 
but he was required to allege his title. 

The action for an injury arising from a defect of fences 
was to be brought against the occupier^ and not against 
the owner ; although, if the damage had resulted from the 
misfeasance of the owner, the party injured might, at hi» 
option, have sued either him or the occupier. A description, 
however, of the defendant as the " owner and proprietor,"^ 
would not necessarily imply that he also was the 
" occupier " (d) ; but it was sufficient to allege in 
the declaration, that the defendant, being in possession 
and occupation of a close, etc., ought of right to have 
repaired the fences, etc. (e) ; and, in a plea justifying a 
trespass on the ground of defects in the fences which the 
plaintiff was bound to repair, it was sufficient also to say, 
that the plaintiff ought of right to have repaired, without 
setting out, in either case, how the liability arose (/). 



(h) Courtney v. Collett, 1 Ld. Raym. 273. 

(<) Tucher v. Neicman, 11 A. & E. 40 ; Shelf er and Metty^ 
Breirery Co. v. City of London Electric LlgJit'mg Co., [1895] 1 Ch. 
287 ; 2 Ch. 388. 

((T) Todd V. Flight, 9 C. B. (n.s.) 377, 389 ; Cheetham v. Hampson^ 
4 T. R. 320 ; Payne v. Rogers, 2 H. B. 349 ; Eussell v. Shenton, 
3 Q. B. 449. 

(g) 1 Salk. 335, 360 ; Eider v. Smith, 3 T. R, 768 ; Boyle v. 
Tamlyn, 6 B. & C. 333—338 ; 2 Chitty on Pleading, 7th ed., 592. 

(/) 3 Chitty on Pleading, 7th ed., 366 ; BuUen & Leake, 
3rd ed., p. 329. 
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It used to be no plea, and it would still be no defence, 
to allege a mere custom to have fences repaired ; but the 
defendant must either have prescribed that such a one 
ought to have repaired (^), or else have relied upon some 
agreement or clause in an Inclosure Act or inclosure 
award under which the liability arose, and this would still 
be the law, because the right to have fences repaired 
cannot grow by custom, 

A person, who has valuable crops upon lands adjoining a 
public highway, should take care to fence his land against 
the intrusion of cattle, which are being driven along the 
road (Ji) ; for if cattle in passage along the highway eat 
herbs or corn raptim et sparsim against the will of the 
owner, the trespass will be excused (i) ; and it has been 
held that if cattle in passage along a highway stray into an 
adjoining field, the trespass will be excused, if the owner 
of the cattle drive them out within a reasonable time (k). 

If the plaintiff is bound to repair the fence between his 
own land and the defendant's, the defendant may justify 
entering the plaintiff's land to retake the cattle (Z) ; and as 
gratuitous bailee of the cattle, he may justify, equally as 
if he were the absolute owner of the cattle (m). Also, if a 
man ought to inclose against a forest, and by defect of the 
fences the deer escape out of the forest into his land, the 
forester may justify entering to retake them (w). So 
where the plaintiff declared in case against the defendant, 
in consequence of the defect of fences which the defendant 
was bound to repair, pe?* quod the plaintiff's horse escaped 
into the defendant's close, and was there killed by the 

io) 1 Vent. 97. 

(h) Miller v. Fandri/e, Poph. 161 ; Sir W. Jones, 131 ; 
Dovaston v. Payne, 2 H. Bl. 527 ; 3 Wils. 126. 

(0 2 Roll. Abr. 556, pi. 1 ; Com. Dig. PL 3, M. 31. 

(Jc) Goodwin V. Cheveley, 4 H. & N. 631. 

(/) Com. Dig. PI. 3, M. 29 ; Vin. Abr. Trespass, 1. a, 4. 

(m) Booth V. Wilson, 1 B. & Aid. 59. 

(w) Vin. Abr. Trespass, 1. a, 5 ; contra Brian, C.J., in 
Kelw. 30 b. 
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falling of a haystack, the damage was held not to be too 
remote (o). 

Where a man is under no obligation to repair, and cattle 
trespass npon his close, he is justified in driving the 
cattle out into the highway and leaving them there ; but 
if he is bound to repair, he must drive them back into the 
close from which in consequence of his own neglect they 
escaped (p) : Thus, where certain turnpike trustees, by 
the licence or permission of B., broke down a fence 
between the land of B. and the land of A., which B. was 
bound to repair ; and the trustees, in so doing, were acting 
altogether outside the authority of their Act of Parliament ; 
and they did nothing towards replacing the fence, — 
it was held that the action was rightly brought against 
B. {q} ; but, semble, the trustees also might have been 
made liable (r). 

To a plea of escape through defect of fences, the 
plaintiff may in his reply deny either the particular 
obligation to repair the defect, or the defendant's right 
to put his cattle in the close adjoining the locus in quo ; 
or he may allege that the defendant drove or turned his 
cattle into the locus in quo^ or that they were unruly and 
broke down the fence (s). 

Also, where a man is under no obligation to repair, and 
his land is trespassed upon by the cattle of another, he 
may distrain them damage feasant ; but if he was under an 
obligation to repair, he cannot distrain such cattle, until 
they have been levant and couchant, and actual notice has 
been given to the owner o£ the cattle to remove them (t). 

The general rule being, in the case of joint torts, that 
judgment against one of the co-tortfeasors is a bar to a 

(o) Povjell V. Salisbury, 2 Y. & J. 391. See also Eooth v. 
Wilson, 1 B. & Aid. 59 ; Lee v. Eiley, 18 C. B. (n.s.) 722. 

(p) Carruthers v. Hollis, 8 A. & E. 113. 

(g) Winter v. Charter, 3 Y. & J. 308. 

(r) Heagh v. Abergavenny, 23 W. R. 40 ; Howitt v. Nottingham 
and District Tramioays Co., 12 Q. B. D. 167. 

(8) 1 Chitty on Pleading, 622 ; and 3 Chitty on Pleading, 849. 

(0 2 Wms. Saunders, 285, n. 4 ; 289, n. 7. 
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second action for the same tort against any other of them, 
therefore, in an action against B. for taking away the 
plaintiff's post, it will be an absolutely good defence, if 
judgment for the same tort has been already recovered 
against A., a co-tortfeasor with B. (w). 

Ejectment would lie, and now an action in the nature 
of ejectment will lie, to recover possession of a wall (^), 
at the suit of one co-owner of the wall against the other 
co-owner who has ousted him from the wall. And tres- 
pass will lie at the suit of one co-owner against the other, 
for an injury which falls short of ouster (y). 

Formerly a person whose duty it was to keep up fences 
might, at the suit of the owner of the land next adjoining, 
have been compelled to fulfil his duty in this respect by a 
writ called a writ De Curia Claudendd, — which was a writ 
of right, and lay only at the suit of one tenant in fee 
against another (^). The writ has now been abolished (a) ; 
but, of course, an action in the nature of the old writ is 
still available (/>). 

A mandamus will sometimes issue to enforce the repair 
of fences, — e.p.^ where there is a public body existing by 
force of some statute, which imposes upon it the duty to 
fence, as happens in the case of highways, turnpike roads, 
inclosures, etc. (c). 

B. Remedies in tlie oase of a wrongful confusion of 
boundaries and for tlie ascertainment of confused 
boundaries. — At Civil Law. — With reference to boun- 
daries, and the remedies for the ascertainment thereof 
when confused, and for the injury which arises from the 

(?/) Martin \. Kennedy^ 2 B. & P. 70, 71 ; Brhismead v, Harrimn, 
L. R. 7 C. P. 547. 

{x) Trotter v. Simpson, 5 C. & P. 51. S^ also Marly \. McDer- 
mott, 4 A. & E. 138. 

{y) Matts V. Hawkiiis, 5 Taunt. 20. 

{z) F. N. B. 127 ; Vin. Abr. Fences ; 1 Salk. 335. 

(a) 3 & 4 Will. 4, c. 27, s. 36. 

(h) May/air Property Co. v. Johnston, [1894] 1 Ch. 508. 

(r) Bird v. Relj^h, 2 A. & E. 782 ; Woolrych on Fences, 313. 
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wrongful confusion thereof, it may be mentioned that, by 
the Roman civil law, the Actio Fininm Regundorum^ — being 
the action which was available for the regulation of bonn- 
daries, — was founded upon an implied agreement between 
the adjacent proprietors to preserve the boundaries between 
their respective properties ; and the action lay at the suit 
of all persons who had an interest in the property (rf) ; 
and there were certain officials, called agri mensores, 
appointed for the purpose of ascertaining the boundaries ; 
and, as the Romans had the most exact surveys showing 
most accurately not only the boundaries of contiguous 
estates, but even the hedges, olive trees, buildings, etc., 
the agri mensor experienced very little difficulty in ascer- 
taining and settling a boundary or in supplying the 
required information for the judge to settle it ; and it 
appears that if the dispute could not otherwise be con- 
veniently arranged, the judge might adjudicate, i.e., set 
out, other land for the purpose (e). 

Also, by the Code Napoleon, article 646, every pro- 
prietor might compel his neighbours to determine the 
boundaries of their contiguous estates, — and the determi- 
nation was to be made at the common expense. 

Modern Remedies. — Adjoining proprietors may enter 
into a parol agreement for the friendly settlement of 
any dispute or uncertainty as to the boundaries between 
their respective estates, an agreement o£ this kind not 
being within the Statute of Frauds : for, a settlement of 
boundaries is not an alienation, because if fairly made with- 
out collusion, the boundaries as settled are presumed to be 
the true ancient or original boundaries (/) ; and the agree- 
ment merely recognises and confirms the titles of the respec- 
tive parties to the lands of which they are respectively the 



(^0 Story on Equity, § 614. 

(c) Colquhoun's Summary, § 2179. 

(/) Penn v. Baltimore^ 1 Ves. sen. 444, 448. See also Davison v. 
Khismattj 2 Nova Scotia, 1, 69 ; Doe v. MeCnlloch^ 1 Kerr (New 
Bruns.), 460. 
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owners (^), and the settlement only distinguishes, and 
places beyond the reach of future doubt, the true line of 
separation between them, and will bind the parties to it 
not by way of transferring title from one to the other 
which the Statute of Frauds prohibits, but operating by 
way of estoppel. Where, however, there is no disput<^ or 
uncertainty, an agreement to change or establish a boun- 
dary line must be in writing, as the effect of the settlement 
will be to pass title (A). Provided the parties to be 
affected by the judgment or decree are within the 
jurisdiction (0, an agreement to settle a disputed 
boundary may be decreed to be specifically performed 
by English Courts (^), and this, notwithstanding 
that the articles of agreement are executed in England^ 
while the disputed boundaries are elsewhere, such an 
agreement not being without consideration, for the settling 
boundaries and peace and quiet is a mutual consideration 
on each side, which supports a suit for performance of 
the agreement. Moreover, awards and agreements by 
which boundaries ha\e been settled will be confirmed 
by the courts where necessary. Apart, however, from 
agreement, there is no provision in the English 
law requiring neighbours to settle inter se the boun- 
daries between their respective properties. And a 
court of law (as contradistinguished from a court of 
equity) could give but inadequate relief in the matter of 
disputed boundaries ; for it had no power to grant a 
commission to set out the boundaries, and no power to 
establish old boundaries or to direct intermingled lands to 
be separated, or an equivalent to be set out, or old 
inclosures to be restored. In fact, the power of the court 
was limited to directing possession to be given after the 
land in dispute had been recovered in ejectment (/) ; and 

(g) Dacis v. Totcnsetid, 10 Barb. (N.Y.), 333, 346. 
(/i) Voshurgh v. Teator, 32 N.Y. 661. 
(/) 1 Story on Equity, §§ 743, 744. 
(A*) PeuH V. Baltimore^ 1 Ves. sen. 444. 
(/) Att.-Geu. V. St. Auhyn, Wightw. 229. 
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the judgment in ejectment not ascertaining by metes and 
bounds the land recovered, if a plaintiff succeeded in his 
ejectment, — say, for certain freehold lands, and it happened 
that those lands were intermixed with copyholds, his judg- 
ment remained in effect inoperative, unless and until he 
had ascertained and distinguished the freeholds from the 
copyholds (m). 

And in consequence apparently of, — or at all events, in 
consequence partly of, — the inadequacy and other the 
inconveniences of the remedy at law, the courts of equity 
assumed jurisdiction with reference to disputed boundaries, 
the probable origin of the jurisdiction being that there 
were two writs in the register concerning the adjustment 
of controverted boundaries, the one called the writ de 
rationafnlibus divisis (n), and the other the writ de peram- 
hulatione faciendd (o), both of them founded on consent of 
the parties, which was also the ground on which first the 
jurisdiction in equity was exercised ; and that the next 
step was to grant the commission on the application of 
one party who showed not only that there was a con- 
fusion of boundaries detrimental to his interests, but 
also that he had an equitable ground for obtaining a 
commission, such as that a tenant or copyholder had 
destroyed or not preserved the boundaries between his 
own property and that of his lessor or lord, — and to 

(w) Hardcastle v. Shafto^ 1 Anstr. 184 ; Hicks v. Hastingsy 
3 K. & J. 705 ; King v. Armatrong, 2 Ir. Rep. C. L. 475 ; Doe v. 
Par7^, 13 M. & W. 356. 

(w) The writ de ratiotiabiUbus divisis (abolished by 3 and 4 Will. 4 
c. 27, 8. 36), lay properly where two men had lands in divers 
towns or hamlets, — so that the one was seised of the land in the 
one town or hamlet, and the other of tjie land in the other town 
or hamlet, — and they did not know the bouAds of the towns or 
hamlets, or which was the land of the one and which was the land of 
the other. 

(o) The writ de peranibidatione faciemla (also abolished by 
3 & 4 Will. 4, c. 27), lay where parties were in doubt of the 
bounds of their lordships or towns ; in which case, they might by 
assent sue out this writ, directed unto the sheriff, to make the 
perambulation, and to set the boundaries and limits between them 
in certainty ; and this perambulation so made by assent, bound the 
parties and their heirs. 
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its exercise on such equitable ground, no objection has 
<^ver been made ( p). 

Moreover, where the defendants were the proprietors of 
the manor of Epping, and also of certain freehold lands 
adjoining thereto, but lying in the manor of Waltham, and 
the plaintiff was the proprietor of the manor of Waltham, 
the boundary line of the two manors passing through the 
•defendants' park ; and the bill alleged that the defendants 
had cut down and destroyed the boundary marks between 
the two manors, and prayed for a commission to issue, in 
order to set out and fix the boundaries between the two 
manors, — the defendants in no way consenting to the oxer- 
■cise of the jurisdiction, — the bill was dismissed because no 
precedent was produced to show that the Court could 
entertain a bill of that nature, since the Court had no 
power to fix the boundaries of legal estates, unless some 
<^quity was superinduced by the act of the parties, and, 
further, had no power to issue commissions as of course (q). 

And the Court has in fact always experienced very 
great difficulty in granting the commission, as between 
independent adjoining owners : Thus, it has been denied 
that a court of equity can interfere between two inde- 
pendent proprietors, and force one of them to have his 
rights tried and determined in any other than the ordinary 
legal mode in which questions of property should be 
decided (r). In some cases, it is true, the Court appears 
to have granted commissions or directed issues, on no 
other apparent ground than that the boundaries of manors 
were in controversy (5), thus, where a bill was brought to 
.settle the boundaries between the manors of D. and S., of 
which the plaintiflF and defendant were respectively the 
lords, the matter was sent to law for trial, and was there 
determined, — the bill being in the meantime retained in 

ip) Speery. Craicter, 2 Meri. 410. 

(2) Wake V. Conyers, 1 Eden, 331 ; 2 Cox, 360. 

(?•) Speer v. Craicter^ 2 Meri. 410. 

(«) Godfrey v. Littel, Tamlyn, 230, 234. 
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equity, — but the result of the trial or trials having been 
that the plaintiff was wholly in the wrong, his bill was in 
the end dismissed with costs (t). 

A commission will not issue to attain a remote conse- 
quential advantage ; therefore, where a bill was brought 
by a rector principally on account of tithes, and inciden- 
tally to have a commission to settle the boundaries of the 
parish and glebe-lands, the commission was refused 
because the plaintiff asked for a commission to ascertain 
the boundaries of the parish, — upon the presumption that 
all the land which was found within those boundaries would 
be titheable to him : this was indeed a prima facie infer- 
ence, but by no means conclusive ; and it was said that there 
was no instance of the Court ever granting a commission, 
in order to attain a remote consequential advantage (w). 

Moreover, a commission will not issue, — at least, as 
between adverse independent proprietors, — unless it first 
be shown that, without the assistance of the court, the 
boundaries cannot be found* Therefore, where it appeared 
that A. (the predecessor in title of the plaintiff) was 
entitled to the fee simple in four acres of land part of a 
field containing about five acres, and that the remaining 
one acre belonged to thfe Crown, and had been demised 
for a term of ninety-nine years to a tenant, whose interest 
A. had purchased ; and that in 1805 the lease terminated, 
and the defendant purchased the share and interest of the 
Crown in the one acre and, through some mistake on the 
part of A.'s tenant, was let into possession of the whole 
field, and had since continued to hold, refusing to set out- 
the portion of the field belonging to the plaintiff, or to 
make the plaintiff any compensation, it was said upon a 
bill to obtain (amongst other things) a commission to 
ascertain the boundaries, and for partition, that, in every 

(0 Metcalfe v. ^eckwiih, 2 P. Wms. 376. See also O'Hara \ 
Strange^ 1 1 Ir. E. Eep. 262 ; Fitzgerald v. Lord Norhury, 1 Jones, 
657 ; Harmood v. Oglander. 6 Ves. 225 ; Geast v. Barker, 2 Bro. 
C.C. 61 ; Curtis v. Curtis, 2Bro, C. C. 620, 628 ; Duke of Leeds v. 
New Radnor {Corporation), 2 Bro. C. C. 338. 

(w) Atkins v. Hatton, 2 Anstr. 386. 
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bill for a commission to ascertain boundaries, it was first 
necessary to show that, without the assistance of the Court, 
the boundaries could not.be found and the commission 
was refused (x). 

The court would not, however, refuse to issue the 
commission, merely because the confusion had arisen 
through the neglect of the party seeking the relief, if 
the case was in its other circumstances proper for a com- 
mission to issue : Thus, y^here the testatrix by her will 
had appointed the manor of W. to certain uses under 
which the plaintiff eventually became entitled as tenant 
in tail in possession, and had devised her residuary real 
estate to trustees upon trust to sell ; and the trustees 
sold, — the abstract of title showing that parcel of the 
manor had been wrongly included in the sale,-=-so that 



(x) Miller v. Warmington^ 1 j Jac. & W. 484, in which case it was 
said, per Plumer, M.R. : " Here the answer sidmits that the whole 
field has been held together; the bill states that there are no 
marks and bounds to distinguish one part from the other ; and 
though there may be none that are visible and apparent to the 
eye, yet it does not follow that, by addressing themselves to old 
people acquainted with the place or by examining the tenant, 
they might not separate the two parts. But even if the difficulty 
of finding the boundaries were established, it is clear the plaintiff 
does not stand in a predicament that gives him a right to apply for 
a commission ; for this is a case of persons claiming by adverse 
title ; there is no connection between them, to serve as a founda- 
tion for the court to proceed on in ordering a commission." 
Speer v. Craivter, 2 Meri. 410, has settled that you must lay a foun- 
dation for this species of relief, not merely by showing that the 
boundaries are confused, but that the confusion has arisen from 
soine misconduct on the part of the defendant, or those under 
whom he claims, of which you have a right to complain, and which 
renders it * incumbent on him to co-operate in re-establishing 
them. " But the court will not interfere between independent pro- 
prietors ; and confusion of boundaries per se is no ground to 
support such a bill. . . . And as regards the rest of the bill, that 
which asks for a commission in the nature of a writ of partition, — 
partition can only be between joint tenants, tenants in common, or 
coparceners, the principle upon which the relief proceeds being 
the unity and entirety of the possession of each, — hence the plea 
of non teyiet inslmul is a good defence to an action for parti- 
tion. . . . Partition is not given for any such reason as confusion 
of boundaries, but from the nature of the interest of the parties." 
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the purchaser had fall notice of the plaintiffs title to 
that part ; and it appeared that the error of the trustees 
had arisen from the boundaries having been confused 
by the plaintiffs predecessor in title, — the court held, 
that the plaintiff was not thereby precluded in equity 
from establishing his title to a share of the land, and 
an inquiry was directed to ascertain the boundaries (y). 

The court will issue the commission, where, by reason 
of the confusion of the boundaries, a distress for rent 
has become difficult or impossible {z) : Therefore, if a 
tenant has wilfully confused the boundaries, in order to 
prevent a distress, the commission will issue at the suit of 
the lord to ascertain them (a),— and that, whether the 
rent is a rent-service or a rent-charge (h) ; also where, 
by mere length of time, it has become impossible to 
know out of what particular lands ancient quit-rents are 
issuable, the courts of equity have exercised the juris- 
diction, and have constantly, on proof of payment within 
a reasonable time, decreed a satisfaction for all arrears 
of such rents and payment of the same for the futul^e (c). 
And it appears that where a man is entitled to rent out 
of lands, and through process of time the remedy at law 
is lost or becomes very difficult, the court of equity will 
interfere and give relief, upon the foundation only of 
payment of the rent for a long time {d) ; but all the 
terre-tenants of the lands out of which the rent issued 
must be brought before the court, in order that the court 
may make a complete decree {e). And the specific grounds 

{y) Hicks v. Hastings^ 3 K. & J. 701. See also Clarke v. 
Yonge, 5 Beav. 523. 

(z) Mitford, Eq. PL 117: 

(a) Bouverie v. Prentice, 1 Bro. C. C. 201. 

(h) Bowman v. Yeat, 1 Ch. Cas. 146 ; SearU . . Cooke, 43 Ch. D. 
519. 

(c) Duke of Bridgewater v. Edwards, 6 Bro. P. C. 368. 

(fZ) Benson v. Baldwyn, 1 Atk. 598. 

(c) Collett V. Jaques, 1 Ch. Cas. 120 ; Cocks v. Foley, 1 Vem. 
359 ; Harding v. Countess of Suffolk, 1 Ch. Rep. 61, ^3 ; Duke of 
Leeds v. Corporation of New Radnor, 2 Bro. P. C. 338 — 518 ; 

s 2 
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for the relief, must be clearly stated in the bill ; for 
otherwise a lord might be very vexations to tenants 
and make them spend in their necessary defence more 
than three times the value of the rent (/). And, before 
the relief will be given, it must be clearly shown, that the 
tenant of the land out of which the rent issues is in 
possession of some part of the land chargeable with it (g). 
Usually, also, it must be shown, of course, that the rent 
is a continuing rent, — which (in the case of alleged 
perpetual rents) is often a difficult matter to prove ; and 
for that reason, it has been provided, as regards rents due 
to charities, that in actions by the charity commissioners 
for such rents the payment of such rents for twelve 
consecutive years shall be primd facie conclusive that the 
rents are perpetual rents (A). 

Moreover, to sustain a bill of this nature, it is necessary 
that the plaintiff should establish a clear title to some 
land in the possession of the defendant ; and, accordingly, 
the court will not direct an issue to try the title, if it be 
left in doubt upon the evidence in the cause (i) : Thus, 
where a bill was brought to ascertain and set out the 
boundaries of lands belonging to the plaintiff, under 
whom the defendant had held as lessee for a number of 
years, on the ground that the defendant had during the 
lease confused his own lands with those of the plaintiffs 
so that they could not be distinguished, — ^it being satis- 
factorily proved that part of the land in the possession 
of the defendant belonged to the plaintiff, the bill was 
dismissed (A). But wlien the court is satisfied with the 
plaintiff's title, and that he has an equitable ground 

Diihe of Leeds v. Powell, 1 Ves. sen. 172 ; Duke of Leeds v. Strafford, 
4 Ves. 180 ; North v. Earl of Strafford, 3 P. Wms. 148 ; Bovmanx, 
Yeat, 1 Ch. Cas. 146. 

(/) Holder v. Chamhrey, 3 P. Wms. 256. 

{g) Basingstoke {Mayor) v. Boltmi, 1 Drew. 270 ; 3 Drew. 50. 

(h) 54 & 55 Vict. c. 17, s. 5. 

(0 Godfrey v. Littel, 1 B. & My. 59 ; 2 R. & My. 639 (citing 
Bishop of Ely v. Kenrich, Bunb. p. 322). 

(k) Godfrey v. Littel, 1 R. & My. 59 ; 2 R. «& My. 639. 
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for the assistance of the courts the authorities justify the 
affording of relief either by a commission or by directing 
an issue, as will best advance the justice of the particular 
case (Z). 

The commission would not, as a general rule, have 
issued save by consent, at the suit of the party who was 
responsible for the confusion (m) ; but by consent the 
jurisdiction would be assumed and exercised even in the 
absence of equitable considerations, but occasionally 
only (n). 

A commission would issue, at suit of the Crown, in the 
case of an encroachment upon the shore or bed of the sea, 
or upon the bed of a tidal river (o) ; and a commission 
would issue, to settle the boundaries of part of a manor, if 
the plaintiff had established his title to the other part ; for 

(/) Chapman v. Spencer, Eq. Ca. Abr. 163 (A. 21) ; Lord 
Teyfiham v. Herbert, 2 Atk, 483 ; 2 Eq. Ab. 164 ; Mayor of 
York V. PilJcington, 1 Atk. 282 ; 2 Atk. 302 ; Sayer v. Fierce, 
1 Ves. 232. 

In Boteler v. Spelman, Rep. t. Finch, 96, where the suit was 
brought for the discovery of the metes and bounds of four acres of 
land belonging to the plaintiff, which had been leased to or occupied 
by the defendant and so had become mixed with the defendant's 
other lands, — by ploughing and other means, so that the plaintiff's 
and defendant's land could not be distinguished, — b. commission 
was granted to set out the metes and bounds, and the yearly value 
thereof, and how long the defendant had held the same ; and he 
was to pay the plaintiff for the occupation thereof. See also 
Lethulier v. Lord Castlemain, 1 Dick. 46 ; Select Chancery 
Cases, 60. 

In Bute V. Glamorganshire Canal Co., 1 Ph. 681, where the bill 
stated a system of gradual encroachments on the part of the 
defendants, the filling up of a ditch, and generally the obliteration 
of the boundaries ; and further stated the necessity, if the court 
should not interfere, of bringing a great number of actions against 
different parties, in order to fix the boundaries and to establish 
the plaintiff's right, — it was held that there were sufficient grounds 
"for a commission to issue. 

(»i) O'Hara v. Strange, 11 Ir. Eq. Rep. 262. 

(w) Winterton v. Egremont, 2 Anstr. 392. 

(g) Attorney-General v. Chamberlaine, 4 K. & J. 292 ; Attorney- 
General V. St, Aiihyn, Wightw. 167 ; Hicks v. Hastings, 3 K. & J. 
707. 
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that was in the nature of a partition ( p). Also, a com- 
mission will issue, in order to save a multiplicity of suits, 
where one general right is claimed against a number of 
defendants, all of whose interests, although they are 
separate and distinct, yet are of such a nature that trying 
the right of one is trying the right of all (g) : Thus, where 
the lord of a manor filed a bill against more than thirty 
tenants of his manor, — freeholders, copyholders, and lease- 
holders, — who owed their rents, but had so confused their 
boundaries that he could not distrain for the rents, and 
he prayed a commission to ascertain the boundaries, a 
decree was made accordingly because the plaintiff claimed 
one general rights for the assertion of which it was necessary 
to ascertain the several tenements (r). But there is no 
common right of parishioners to the boundaries of a parish, 
therefore a commission will not issue to ascertain the 
boundaries between two parishes in a case where the 
ascertainment is desired for the purpose of settling a 
question as to the poor rates belonging to each parish (s). 
Where a trustee confounds his cestui que trusCs lands 
with his own, equity will issue a commission at the suit of 
the cestui que trust to distinguish his property from that 
of the trustee : Thus, where the defendant was in pos- 
session as beneficial owner of lands, both freehold and 
copyhold, and these lands were intermixed with other 
lands of which he was also in possession, but as trustee of 
a charity, — a commission was issued to distinguish and set 
out the charity lands from those of the defendant (t). More- 
over, in favour of an execution creditor, the courts appear 

ip) Webb V. Ba7iJc8, 2 Eq. Ca. Abrid. 164, A. 30. 

(g) Wake v. C&nyers, 1 Eden, 331 ; Phillips v. Hudson, L. R, 
2 Ch. 243. 

(r) Magdalen College v. Athill, Mitford, Eq. PL 183. See also 
Whaley v. Dawson, 2 Sch. & Lef. 367, 370. 

(») St. Luke's V. St, Leonard's, 1 Bro. C. C. 40 ; 2 Anstr. 395. 
See also Marquis of Bute v. Glamorganshire Canal Co., 1 Ph. 681 ;^ 
Woolastojt V. Wright, 3 Anstr. 801 ; Cowper v. Clarke, 3 P. Wms. 
X57. 

(0 Attomey-Geneml v. Bowyer, 5 Ves. 300 ; 3 Ves. 714. 
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to consider the mere confusion of the boundaries to be 
sufficient, and a commission has been issued at the 
instance of an execution creditor and in aid of his writ of 
elegit, to set out lands that lay promiscuously (u). 
" Copyholders and leaseholders are equally under an 
obligation to preserve the boundaries of their respective 
tenements : Thus, where the plaintiff was lord of the 
manor, and the defendant and his ancestors had for many 
years past been possessed of compounded and uncom- 
ponnded copyhold premises and of freehold lands within 
the manor, and the boundaries between the different 
estates bad become confused, a commission issued to 
distinguish the copyhold lands from the freehold lands, 
and the uncom pounded copyholds from the compounded 
copyholds, and to ascertain and set out the boundaries, 
and, if they could not be distinguished, to set out lands of 
the tenant of equal value (x), 

^ Moreover, where a copyhold tenement had been enfran- 
chised, and the boundaries had been confused prior to, and 
remained confused after, the enfranchisement, and the 
lord of the manor desired that the boundaries should be 
ascertained, in order that he might recover more readily 
the arrears of a certain rentcharge created on the enfran- 
chisement, the court held that the enfranchised tenement 
was liable for the continuing confusion of the boundaries, 
because it was clear that, at the date of the enfranchisement, 
the court would have made an order, on the application of 
the lord, to ascertain the boundaries of the lands ; and if 
that could not be done, to substitute other lands ; and that 
being so, the only question was, as to the result of the 

(u) Mullineux v. Mullineux^ Toth. 39 (ed. 1649). 

(x) Leeds v. Strafford^ 4 Ves. 180, in which case it was said that 
it was " the duty of the tenant to keep the boundaries ; and that is 
the foundation of the bill. The confusion ot the boundaries does 
not infer any negligence on the part of the lord ; for the tenant is 
in possession of the land." See also Rous v. Barker^ 4 Bro. P. C. 
660 ; Clayton v. Cookes^ 2 Atk. 449 ; Wintle v. Carpenter, Rep. 
t. Finch, 462 ; Peckering v. Kimpton, 5 Car. 2, Toth. 101 ; 
Davenport v. Bromley, Rep. t. Finch, 17 ; Lord Abergavenny v, 
Thomas, West, 649. 
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enfranchisement, and this in the opinion of the court does 
not divest the lord of the right which he otherwise would 
have had, notwithstanding that he is enabled by the Copy- 
hold Act, 1894 (j/\ in a case where the boundaries become 
confused before the enfranchisement (z), to have the boun- 
daries ascertained and neglects so to do* 

With reference to the liability of a leaseholder to 
preserve his boundaries, it has been long settled, that a 
tenant contracts, amongst other obligations resulting from 
the relation of landlord and tenant, an obligation to keep 
distinct from his own property during his tenancy and 
to leave clearly distinct at the end of it, his landlord's 
property, not in any way confounded with his own (a) ; 
there being a common equity, that a tenant, having put 
his landlord's property and his own together, for his own 
convenience, and in order to make the most of it during 
his tenancy, is bound at the end of the term to render up 
specifically the landlord's land. If he cannot, a com- 
mission will issue to inquire what were the lands of the 
landlord, and if the tenant has so confounded the boun- 
daries, by sub-dividing the land by hedges and stones, 
and destroying the metes and bounds, that the landlord's 
land cannot be ascertained, the court will inquire what 
was the value of the landlord's estate, valued fairly^ but to 
the utmost as against the tenant^ who has himself destroyed 
the possibility of the landlord's having his own (b). 

Moreover, this relief at the suit of the landlord will be 
granted, not only against the tenant himself, but also 
against all persons claiming under him, either as volunteers 
or as purchasers, and whether with or without notice ; but 
it must be shown, that the portion of the land of which the 

(y) 57 & 58 Vict. c. 46. 

(z) Searle v. Cooke, 43 Ch. D. 519. 

(a) Att.'Gen. v. Fullerton, 2 V. & B. 263 ; Aston v. ExeUr, 
6 Ves. 292. 

(6) Att.-Gen. v. Fullerton, 2 V. & B. 263 ; Grierson v. Eyre, 
9 Ves. 345. See also Glynn v. Scaiven, Rep. t. Finch, 239 ; Willis v. 
Farkinson, 2 Men. 507 ; Godfrey v. Littel, 1 R. & My. 59 ; 2 R. & 
My. 630. 
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tenant is in possession is the specific land originally 
demised or part thereof (c). And the tenant will not be 
relieved from his liability in respect of a confusion of 
boundary, by the fact that the boundary was confused by 
some previous holder of the lands ; for it is the tenant's 
duty to have the landlord's property at all times distin- 
guishable from his own, when the landlord requires it (d). 
Also, each of several co-lessees is under an obligation not 
only not to intermix the lands, but also not to suffer that 
intermixture by his co-lessees, — the obligation attaching 
upon each in respect of all ; for they have one interest as 
the lessees of their landlord, and that interest is connected 
with a duty resting upon them all, that each and every of 
them shall not bring into difficulty the title to the lands (e). 
And in all such cases, the court grants the landlord a 
commission instead of driving him to an ejectment ; for 
the tenant's possession gives him an unfair advantage in 
an ejectment (/). 

Moreover, the obligation of a tenant to keep distinct, 
from his own property, his landlord's property rests oiji 
him during the subsistence of the term, because the land- 
lord does not lose his interest in the property during the 
demise, but retains the very important right of having 
his tenant keep up some clear and suflicient boundary, 
which will render the two properties clearly distinct : 
Thus, where the plaintiff and defendant were adjoining 
owners, and their lands were separated by a ditch and a 
bank, and on the top of the bank was a post and rail 
fence ; and the defendant (or his predecessor in title) had 
obtained from the plaintiff (or his predecessor in title) a 
lease of portion of the plaintiff's land ; and shortly after 
the grant of the lease, the defendant (or his predecessor) 



(c) Att.-Gen. V. Stephetis, 1 Kay& J. 724 ; 6De G.M. &G. Ill ; 
24 L. J. Ch. 694 ; 25 L. J. Ch. 888. 

(d) AtL'Gen. v. Stephens, 1 Kay & J. 744. 

(e) Willis V. Parkinson, 1 Swans. 9 ; 2 Meri. 507. 

(/) Rous V. Barker, 4 Bro. P. C. 660 ; Att.-Gen, v. Fullerton, 
2 V. & B. 263. 
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had removed the post and rail fence, levelled the bank and 
filled up the ditch, — the court held the case to be a proper 
one for the issue of a commission for the purpose of ascer- 
taining the boundaries between the defendant's own proper 
land and the demised lands {g), 

- Where the boundaries have become confused, — or land 
has been encroached on by the tenant, — the question of 
boundary should be determined before any renewal of the 
lease or re-grant of the copyhold (A). 

A purchaser of lands described as partly freehold and 
partly leasehold is entitled to have the boundaries between 
the freehold and the leasehold parts defined, and at the 
purchaser's expense («), but this is usually guarded against 
by a special condition of sale providing to the contrary ; 
and the like special condition is usually made in the case 
of intermixed freehold and copyhold lands, — ^so that the 
vendor shall not be required to distinguish the freeholds 
from the copyholds, or to set out the respective boundaries 
thereof (A) ; and such conditions are justifiable, where from 
th6 change of names, the removal of fences and landmarks, 
the erection of buildings, and other circumstances, it has 
become impossible to identify the property intended to be 
sold with that described in the title-deeds, or to distinguish 
the parts of it which are freehold from those which are 
copyhold or leasehold (Z). 

With reference to the Parties to an Action to 
ASCERTAIN BOUNDARIES, it may be said that the court may 
require any person or persons to be made parties to the 
action, that in its opinion are interested in the lands 
either beneficially or as representatives or trustees, but 



{g) Spike v. Harding, 7 Ch. D. 871. 

(h) Ireland v. Wihon, 1 Ir. Ch. Rep. 623. 

(/) Monro v. Taylor, 8 Ha. 51. 

(Jc) Crosse v. Lawrence, 9 Ha. 462 ; Crosse v. Keene, 9 Ha. 469 ; 
1 Dav. Cony. 492. 

(Z) Flower v. Hartopp, 6 Beav. 476 ; Shovel v. Bogan, 2 Eq. Ca. 
Abr. 688. 
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the general rule is, tliat the remaindermen and all persons 
having any estate or interest in the proceedings are neces- 
sary parties to the bill (m), — so that a complete decree 
may be made that will be binding on all of them — 
a decree for the settlement of boundaries differing in 
this particular from a decree for partition, which latter 
decree might be made in favour of tenants for life or 
years for the period during which their interest continued, 
without affecting the remaindermen (n). And where the 
suit was for relief in the case of rent, the remedy at law 
by distress having become difficult by reason of the con- 
fusion of boundaries, all the terre-tenants of the lands out 
of which the rent issued must have been brought before 
the court, to enable it to make a complete decree (o). 
However, in disputes between the lords of manors and 
other adjoining independent proprietors, the boundaries 
' might have been settled by agreements between them ; 
and the court would enforce such agreements without 
. making the terre-tenants parties (jp). 

In suits against the Crown, where the rights of the 
Crown are immediately in question; the person seeking 
the relief must apply to the Crown itself by petition of 
right ; but where the rights of the Crown are only inci- 
dentally involved in the suit, the court simply requires 
the Attorney-General to be made a defendant, — and does 
not even require that, if it is quite manifest that the 
Crown's rights will not be prejudiced : Thus, in a suit to 
enforce an agreement respecting the boundaries of the 
two proprietary governments of Pennsylvania and Mary- 
land, the cause was ordered to stand over that the Attorney- 
General might be made a party in respect of the interest 
of the Crown, and he eventually left it to the court to 

(m) Rayley v. Best^ 1 R. & My. 659 ; Atkhjs v. HattoUj 2 Anst. 
386. 

(w) Baring v. Nash, 1 V. & B. 551. 
(o) Bemon v. Baldioyn, 1 Atk. 598. 
. (i?) Taylor v. Parry, 1 M. & G. 695 ; 1 Scott, N. R. 576. 
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make a decree, so as not to prejudice the rights of th£ 
Crown (q) ; and in another case the Attorney-General 
was made a defendant upon a suggestion of some claim 
on the part of the Crown to the reversion upon a long 
lease, three hundred years of the term being unexpired (r). 

With reference to the evidence in the action, and 
specially with reference to discovery and inspection, it was a 
well-established rule in equity, that the plaintiff was entitled 
to compel discovery of everything in the possession of the 
defendant, whether consisting of facts, deeds, papers, or 
documents, that would help the plaintiff to make out his 
own case ; and the like discovery might also have been 
compelled by the defendant, without the trouble of filing 
a cross bill («), — the rule being, that where a man was 
impeded in the recovery of his property at law, merely by 
reason of his inability to identify it in consequence of a 
confusion of boundary, a court of equity would assist him, 
by compelling a discovery of the parcels, the names of the 
tenants, and the like (t). And where a bill was filed for 
discovery in aid of an action at law, brought to try 
whether the plaintiff's house was within the limits of a 
certain parish, and therefore liable to the parish rates ; 
and the defendant admitted that there were in his posses* 
sion documents, — such as rate books, account books, 
minute books, orders, etc., — which related to the matters 
in question, and contained evidence both in favour of the 
plaintiff and of the defendant, the court held that he was 
bound to produce them for the plaintift^'s inspection (u). 
Again, where the plaintiff, in order to find out the parcels 
and boundaries of the property in litigation, prayed for 

(q) Pemi v. Baltimore, 1 Ves. sen. 444 ; Miller v. Warmington, 
1 Jac. & W. 484. 

(r) Miller v. Warmington, 1 Jac. & W. 484. 

(«) Ingilhy v. Shafto, 33 Beav. 31, 42 ; Boltmi v. Corpomtion of 
Liverpool, 3 Sim. 467 ; 1 M. & K. 88 ; Llewellyn v. Badeley, 
1 Ha. 525 ; Wigram on Discovery, 15. 

(Jt) Loher v. Rolle, 3 Ves. 4, 7 ; Attorney-General v. Emerson^ 
10 Q. B. D. 191 ; Ponsonhy v. Hartley, W. N. (1883), pp. 13, 44. 

(m) Burrell v. Nicholson, 1 M. & K. 680. 
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discovery of old surveys, deeds, etc., which the defendant 
admitted to have in his possession, he was allowed, as a 
matter of course, to see such portions of the documents as 
related to the parcels and boundaries, the inspection of 
the other portions which did not relate to the subject- 
matter of the suit being of course withheld (^), And 
wherever the boundaries had been confused by the person 
whose duty it was to have preserved them, the latter was 
obliged to produce any evidence he had in his possession, 
that tended to remove the difficulties which he himself had 
created (y). 

The Evidence Act, 1851, and the Common Law Procedure 
Act, 1854, conferred on the courts of common law a power 
of compelling discovery of documents similar to that pos- 
sessed by the courts of equity ; but the power of the 
Court of Chancery to compel discovery in aid of proceed- 
ings at law was not thereby taken away, but might still 
have been exercised, either concurrently with or in aid of 
the courts of common law (z), 
^ Prior to November 2nd, 1875, no order for such dis- 

I covery or inspection would, as a general rule, have been 

I made, against a defendant who claimed to be a bond fide 

I purchaser or mortgagee (a) ; but such an order would 

! now be made even as against a bond fide purchaser or 

mortgagee (6), — ^and either by a court of law or by a 
court of equity. 

In every action to ascertain the boundaries, the rules of 
evidence applicable are the rules of the place where the 
property is situated, — and, therefore, in the case of land 

(x) Jenkins v. Bushhy^ 36 L. J. Eq. 400 ; Ponsonhy v. Hartley y 
I W. N. (1883), 13. 

(y) Southwell v. Thompson^ 6 L. J. Ch. (n.s.) 186. 
I (z) 14 & 15 Vict. c. 99 ; 17 & 18 Vict. c. 125. See also British 

Empire Shipping Co, v. Somes, 3 K. & J. 433 — 436 ; 26 L. J. 
j Ch. 759. 

j (a) Wallioyn v. Lee, 9 Ves. 24 ; Strode v. Blackhurne, 3 Ves. 222, 

225 ; Jerrard v. Saunders, 2 Ves. jun. 454 ; Hunt v. Elmes, 
! 28 L. J. Ch. 680 ; 2 Powell on Mortgages, 649. 

[ (6) Cooper V. Vesey, 20 Ch. D. 611 ; Ind v. Emmerson, 33 Ch. D, 

323 ; 12 App. Cas. 300. 
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in England, the rules of our own law ; but in the case of 
lands in a British colony (c) or in a foreign country (rf), 
the rules of such colony or country. 

Trial, Decree or Judgment. — With respect to the 
mode of trial, the court might either direct a commission 
to issue for the purpose of ascertaining the boundaries, or 
it might direct the question or any issue involved therein 
to be tried in a court of law, and either with or without 
a jury. When the question was one involving a mere 
positive affirmation on the one hand, or a negation on the 
other, an issue was the fitter and more convenient course ; 
but where the object of the inquiry was to ascertain how 
much of the land had been retained by the defendant, and 
in what direction, — and, if the part retained could not be 
exactly ascertained, to determine whether any and what 
compensation should be made to the plaintiflF, — the investi- 
gation in such case was much more easily and properly 
conducted by a commission, composed partly of learned 
persons and partly of surveyors, perambulating upon the 
spot (e). Occasionally also, a preliminary question of 
law, — or of mixed law and fact, — may be first ordered to 
be tried, — as where the Crown seeking to recover land 
alleged to have been reclaimed from the sea by encroach- 
ment or purpresture, and the defendant disputing the 
Crown's title, the court directed an issue to try the title 
of the Crown, before inquiring into the question of the 
boundaries of the foreshore (/). 

A commission to settle boundaries partakes very much 
of the nature of a commission of partition, and is approxi- 
mately in the same form ; and it used to issue and be 
executed and returned in the same manner (g). For the 
decree or judgment directs a commission to issue to 

(c) Tulloch V. Hartley, 1 Y. & Coll. C. C. 114 ; Kennedy v. Trott, 
6 Moo. P. C. 449. 

(d) Penn v. Baltimore, 1 Ves. sen. 444. 

(e) Godfrey v. Littel, 2 R. & My. 630. 

("/) Attorney -General v. Cliamherlaine, 4 K. & J. 292. 
((7) 2 Dan. Ch. Pr., 4th ed., 1056. 
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certain commissioners therein named, to distinguish the 
lands of the plaintiff from those of the defendant, and to 
set out the same by metes and bounds ; and incidentally, 
it directs all deeds and writings relating to either estate 
in the custody or power of any of the parties to be pro- 
duced before the commissioners upon oath, as they shall 
require ; and declares that the commissioners shiall be at 
liberty to examine witnesses upon oath, to take their 
depositions in writing, and to return the same with the 
commission ; and it directs that, after the lands shall be 
so set out, the defendant shall deliver possession thereof 
to the plaintiff, and that the plaintiff and his heirs shall 
hold and enjoy the same against the defendant, or any 
person or persons claiming under him ; and an account of 
rents and profits, as well as of all timber cut, is frequently 
included in the decree or judgment (A). Mutual con- 
veyances, however, are not ordered ; because a settlement 
of boundaries does not amount to an alienation, — ^the 
boundaries as settled being presumed to be the true and 
ancient boundaries (i). 

At the present day, — and at all events, in ordinary 
simple cases, — the court will, in lieu of directing a com- 
mission to issue, direct an inquiry at chambers to ascertain 
the boundaries which have been confused (k). 

Costs of action and of commission or inquiry. — 
No certain rule appears to be laid down with respect to 
costs in actions relating to boundaries. If the confusion 
has been occasioned by the fraud or neglect of one of the 
parties, who had a duty imposed upon him to preserve the 
boundaries distinct, the whole of the costs of the commis- 
sion would probably be thrown upon him (I) ; but where 
neither party has been in fault, the costs will be equally 
apportioned between the plaintiff and the defendant, not- 

(h) Willis V. Parkinson, 1 Swanst. 9. 

(i) Penn v. Baltimore, 1 Ves. sen. 444, 448. Vtde, supra, p. 253. 

(k) Spike V. Harding, 7 Ch. D. 571. 

(l) Grierson v. Eyre, 9 Ves. 345. 
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withstanding the interest of one may be more considerable 
than the interest of the other (m) ; and they have been 
ordered to be paid rateably to the value of the estates, the 
boundaries of which were confused (n). Again, where a 
feigned issue had been directed to be tried at law, and the 
plaintiff was unsuccessful in three trials, he was ordered 
to pay all the costs, not only at law, but also in equity (o). 
And in a later case the court, in directing a reference to 
chambers to ascertain boundaries, adjourned the further 
consideration of the action, and reserved the costs (jo). 

Commissioners under a commission of partition, it has 
been decided, have no lien on the commission for their 
charges (q) ; and the same rule would probably be held 
applicable to the case of commissioners to settle boundaries* 
For, it has been said, it is not competent for an officer of 
the court to stop and refuse to proceed : but he must go on 
and complete the duty laid upon him, and he may then 
come to the court for his remuneration ; and the contrary 
rule would be highly conducive to injustice, as tending to 
favour exorbitant demands. 



C. Laroeny of fenoes and malioious injuries thereto* 

—By the Criminal Law Consolidation (Larceny) Act, 
1861 (r), it is enacted, that whosoever shall steal, or cut, 
break, or throw down with intent to steal, any part of any 
live or dead fence, or any wooden post, pale, wire, or rail 
set up or used as a fence, or any stile or gate, or any part 
thereof respectively, shall, on conviction before a justice 
of the peace, forfeit and pay for the first ofifence, and over 
and above the value of the article stolen, or the amount of 



(w) Norris v. Le Neve, 3 Atk. 82. 

(«) Hahergham v. Stansfield, 2 Seton on Decrees, 1032, 1034, 
See also Morgan on Costs, 2nd ed., 244 ; and see Cannon v.Johmony 
L. R. 11 Eq. 90 ; Ball v. Kemp-Welch, 14 Ch. D. 512. 

(o) Metcalfe v. Beckwith, 2 P. Wms. 376. 

(p) Spike V. Harding, 7 Ch. D. 571. 

Iq) Young v. Sutton, 2 V. & B. 365. 

(r) 24 & 25 Vict. c. 96. 
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the injury done, such sum not exceeding £5, as to the 
justice shall seem meet ; and the offender may, for a 
second offence, be sentenced to hard labour for any term 
not exceeding twelve calendar months (5). Also all 
persons found in possession of any part of a tree, fence, 
gate, etc., and not satisfactorily accounting for the same, 
may be sentenced to pay, over and above the value of the 
article, a fine not exceeding £2 (t). 

By the Criminal Law Consolidation (Malicious Injuries 
to Property) Act, 1861 (w), persons unlawfully and 
maliciously cutting, breaking, throwing down, or in any- 
wise destroying any fence of any description, or any wall, 
stile or gate, or any part thereof respectively are subject 
to the like penalties as are contained in s. 34 of the 
Larceny Act, 1861, above mentioned fa?), and the like 
penalties may be inflicted on persons doing any malicious 
injury to sea and river banks, and to works on rivers, 
canals, etc. (t/). 

Persons wilfully displacing or injuring the fences or 
posts of any street may, under the Public Health Act, 
1875, be subjected to a penalty not exceeding £5 (z), 

(«) 24 & 25 Vict. c. 96, s. 34. 

(0 24 & 25 Vict. c. 96, s. 35. See also E. v. Shepherd, L. R. 
1 C. C. R. 118. 
(u) 24 & 25 Vict. c. 97. 
(x) 24 & 25 Vict. c. 97, s. 25. 
(y) 24 & 25 Vict. c. 97, ss. 30, 31. 
(z) .S8 & 39 Vict. c. 55, s. 307. 
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A. 

ABANDONED MINES OR RAILWAYS, 
duty to fence, 95. 

ABATEMENT, 

of boundary trees overhanging roads, 211 — 215. 

fences on waste lands by commoners^ 69. 
where party wall improperly heightened, 134. 

ACCOMMODATION FENCES, 

railway company's duties as to, 72 et seq, 

ACCOUNT, BOOKS OF, 

admissible as evidence in boundary cases, 233. 

ACCRETION, 24 et seq. 

See Alluvion; Avulsion. 

ACTIO FINIUM BEGUNDOBUM, 

nature and purpose of, at civil law, 253. 

ACTS OF OWNERSHIP, 

as evidence in boundary cases, 243 — 246. 
evidencing title to private river, 16, 244. 

sea-shore, 11. 
on hedge, ditch, etc., 55. 

part of property, may evidence title to whole, 245.. 
;Siee Evidence ; Soil, Ownership of. 

ADJACENT SUPPORT, 
right of, 103, WOetseq. 

ADJOINING HIGHWAY, 

private owner's duty to fence against, 78, 250. 
railway company's duty to fence against, 78. 

ADJOINING MINES, 

barriers between, 97 — 110. 

ADJOINING OCCUPIER, 

duty to fence against, 56 et seq, 

in case of railway company, 73, 75. . 
protection of, under London Building Act, 139 et seq^ 

T 2 ' [ 1 ] 



Index. 

ADJOINING OWNER, 
definition of, 139. 

See Building Acts ; Party Wall. 

ADJOINING OWNERS, 

independent, issuance of boundary commission between, 257. 
within London Building Act, 139. 

See Boundaries ; Fences ; Repair. 

ADJOINING PARISHES, 

boundaries between, 167— 161. 

ADJOINING WASTE, 
fencing against, 70. 

ADMIRALTY, 

jurisdiction of, as to sea-shore, 19. 

ADMISSIONS AGAINST INTEREST, 
as evidence in boundary cases, 243. 
See Evidence. 

ADVERSE POSSESSION, 

title to boundary wall by, 136. 
sea-shore by, 12. 
soil of sea-bed by, 13. 

See Limitations, Statute of ; Prescription. 

AGREEMENTS, 

to refer boundary questions under Tithe Commutation Act, 
1838, 163. 
settle boundaries, may be parol, 253. 

AQRI, 

boundaries of, at civil law, 26. 

AQRI MENSORES, 

duty of, with respect to boundaries, 263. 

AGRICULTURE AND FISHERIES, BOARD OF, 163, 174, 202, 
242. 
powers of as to boundaries, 202. 
proof of proceedings before, 242. 

ALLOTMENTS, 

fencing of, under Inclosure Acts, 199 et seq. 

ALLUVION, 24—29. 
See Districtus Maris. 

ALVEUS, 

of public or private river, 14 — 16, 30 et seq, 

AMERICAN LAW, 

as to boundary rivers, 16. 
boundary trees, 207. 
dereliction, 29. 
fences, 56. 
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Index. 

ANCIENT DOCUMENTS, 

as evidence of ownership, 232 et seq. 
See Evidence. 

APPEALS, 

against orders altering boundaries, 171. 

APPORTIONMENT, 

of drainage rates, 52. 

APPROVEMENT, 
of waste lands, 69. 

ARBITRATION ACT, 1889^ 117. 

ARCHDEACONRIES AND RURAL DEANERIES ACT, 1874, 
178. 

ASSESSMENTS, 

land tax, as evidence in boundary cases, 243. 

ASSIGNMENT, 

of hedge-bote, 151. 

ATTORNEY-GENERAL, 

when party to actions to settle boundaries, 267. 

AVULSION, 

alteration of property by reason of, 30. 

AWARDS, 

as evidence, 232, 
See Evidence. 



B. . 

BAILEE OF ANIMALS, 

rights of, as to defective fences, 63. 

BALKS, 

ownership of, 183. 

BANK. See Embankments ; Bivebs ; Sea-walls. 

BARBED WIRE ACT, 1894, 193. 

BARRIERS AGAINST SEA, 39. 

BARRIERS IN MINES, 
duty as to, 97. 
liability in respect of, 101. 

BATHING RIGHTS, 8. 

BEACH. See Fobeshobe ; Sand and Shingle. 

BEACHING BOATS, 8. 
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Index. 

BED.Q See Rivers ; Sea-bed ; Soil. 

BEDFORD LEVEL, 
customs of, 46. 

BOATING RIGHTS, 8. 

BOROUGHS, 

boundaries of, under Local Government Acts, 167. 

BOUGHS OF TREES, 207. 

See BouNDABT Trees ; Fruit. 

BOUNDARIES, 
adjustment of, 

under Hiehway Acts, 176. 
Inclosure Acts, 174. 
Land Drainage Act, 161. 
Local Government Acts, 167. 
Metropolitan Poor Act, 162. 
Tithe Commutation Acts, 162. 
Turnpike Acts, 177. 
agreements as to, 253. 
ascertainment of, 

in equity, 252 et seq. 
under Inclosure Acts, 202. 

Land Transfer Acts, 205. 
Lord Westbury's Act, 204. 
confusion of, 2. 
description of, 2. 
duty of tenant as to, 149. 
of archdeaconries, etc., 178. 
highway, 179 et seq. 
parish, 158. 

method of preserving, 161. 
See Boundary ; Bouxdart Trees ; Equitable Remedies. 

BOUNDARY, 
artificial, 1. 
definition of, 1. 
description of, 2. 

under Land Transfer Acts, 206. 
distinction between fence and, 1. 
inclusion of, in land it bounds, 3. 
natural, 1. 
nature of, 2. 
objects locating a, 2. 

See Boundaries ; Boundary Tress ; Fences. 

BOUNDARY FENCES, 
in general, 54 et seq, 
maintenance of, 56 et seq, 
on allotments, under Inclosure Acts, 174. 

BOUNDARY LINE, 
objects locating, 2. 
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BOUNDAEY STEEAMS, 
between lands, 16. 

BOUNDARY TREES, 

overhanging roads, etc., 211. 
ownership of, 207. 
See Fruit. 

BOUNDARY WALLS, 
ownership of, 129 et seq, 
repair of, 133. 

See Party Wall. 

BRANCHES OF TREES, 211, 215. 
See Boundary Trees. 

BUILDING ACTS, 

compliance with, 147. 
provisions of, as to party walls, 136 et seq. 
See Party Wall. 

BUILDING 

and adjoining owners, rights of, 143. 

remedies of, 146. 
owners, rights of, 139. 

definition of, 139. 

BUILDINGS, 

in alveus of river, 32. 



c. 

CAMPBELL'S (LORD) ACT, 89, 93. 

CANALS, 

duty of mine owners, etc., as to, 110, 132 et seq. 
' See Support, Right to. 

CARRIAGE OR CARTWAY, 

duty to fence pits near, 96, 194. 
fencing generally, 198. 
trees overhanging, to be lopped, 215. 
width of, under Highway Acts, 191. 

CATTLE, 

fencing against. 

See Fences ; Trespass of Cattle. 

CHARITABLE TRUST, FOR REPAIR OF SEA-WALLS, 52. 

CHURCH BUILDING ACTS, 

fencing of churchyards under, 156. 

CHURCHWARDENS, 

duties of, as to churchyards, 155. 

remedies of, for injuries to churchyard, 156. 

[5] 



IXDKX. 

CHURCHYARD, 
freehold of, 1^. 
ma^ be fenced hv parish, 1^. 

CLAY, 

bed of, whether a mine, 112. 

COAL MIXES REGULATION ACT, 1872, 94, 95. 

COAL MINES REGULATION ACT, 1887, 94, 95. 

COMMISSION TO SETTLE BOUNDARIES, 254, «f ««?/;. 
issuing, 257 et seq. 
persons at whose suit it issues, 261 et seq. 

See BouNDABiES ; Equitable Remedies. 

COMMON, 

inclotfure of, duty to fence upon, 69. 

COMMON LAW PROCEDURE ACT, 1854, 269. 

COMMONERS, 

abatement by, of fences on waste lands, 70. 

COMMONS ACT, 1876, 1893, 69. 

COMMUTATION. See Tithe Commutation Rent-charge. 

CONSERVANCY BOARDS, 39 et seq. 

CONSTRUCTION, 

of documents, rules as to, 220. 
See Evidence. 

COPYHOLD LANDS, 

ascertainment of boundaries of, 202. 
evidence as to, 246. 

COPYHOLDER, 

duty of, as to boundaries, 263. 

COSTS AND EXPENSES, 

in suits for settlement of boundaries, 271. 

CO-TENANTS, 

rights of, as to fences, walls, etc., 129 et seq., .207. 

COUNTY, . 

boundaries of, judicial notice of, 246. 

may be varied under Land Dminage Act, 161. 

Local Government Acts, 
167 et seq, 
history, as evidence of boundary, 247. 
navigable river may be part ot adjoining, 18. 
sea-shore may be part of adjoining, 18. 

[C] 



Index, 

COUNTY COUNCIL, 
powers of, 

as to adjustment of boundaries, 168. 
highways and roads, 1S6 et seq, 

COURT ROLL, 

as evidence in questions of boundary, 246. 

COURTS, 

of commissioners of sewers, 42. 
jurisdiction of, as to boundaries, 158, 254. 

CROSS-WALL, 

definition of, 138. 

CROWN, 

duty of, to protect against the inroads of the sea, 39. 
title of. to bed of navigable tidal rivers, 14. 
land adjoining sea-shore, 10. 
sea-bed, 13. 
sea shore, 7. 
See Crown-Grant ; Purprestures. 

CROWN-GRANT, 
of fishery, 20. 
pannage, 217. 

sea-bed, or districtus 'maris, 13. 
sea-shore, 10. 

CURIA CLAUDENDA (WRIT OF), 64, 252. 

CUSTOM, 

as title to sea-shore or sea-bed, 8. 

title to accretion, 28. 
liability by, to repair sea-wall, 50. 
fence, 250. 

CUSTOMS, MINING, 
as regards barriers, 97. 
See Mines. 

DAMA(pES, -"^ 

arising from non-repair of fences, 56 et seq., 149 et seq.y 250. 

negligence in taking down party wall, 145. 
for mining trespasses, 103 et seq. 

DANGEROUS PREMISES, 
fencing of, 69, 72 et seq. 
machinery, 97. 

DE ARBOBIBUS G^DMDIS (INTERDICT), 216. 

DECAY, 

of fences generally, 60 et seq. 
wire fences, 62. 
See Repair. 
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Index. 

DECLARATIONS OF DECEASED PERSONS IN BOUNDARY 
CASES, 

against interest, 243. 

cis evidence of reputation, 231. 

DE CURIA CLAUDENDA, 
writ of, 64, 262. 

DEFECT OF FENCES, 

liability for injuries arising from, 54 et seq., 248 et seq. 
in case of railway company, 72 et seq, 

DE GLANDE LEGENDA (INTERDICTX 217. 

DE PERAMBULATIONE FACIENDA, 
writ of, 266. 

DE RATIONABIUBUS DIVISIS, 
writ of, 256. 

DERELICTION, 

See Alluvion ; Districtus Maris. 

DISCOVERY, 

in proceedings for ascertaining boundaries, 268. 

DISTRESS, 

of cattle damage feasant, 66, 70, 251. 

prevented by confusion of boundaries, remedy for, 259, 262. 

DISTRICT, 

council, powers of as to boundaries, 167. 

highways, etc., 186. 
elective drainage, 47. 

DISTRICTUS MARIS, 

derelicted land in, to whom it belongs, 28. 

DITCH, 

as a fence, 54. 
See Fences. 

DIVIDED PARISHES ACT, 1876, 173. 

DOCUMENTS, PRODUCTION OF. See Discovery. 

DOMESDAY BOOK, 242. 

DOWN SURVEY, 242. 

DRAINAGE, 39. 
See Sewers. 

DREDGING RIGHTS, 9. 

[8] 



Index. 

E. 
EASEMENT, 

of support, 125 et seq., 129. 

may be implied upon sale of land for specific purpose, 110. 
under Railway Acts, etc., 110 et seq, 
to have a barrier maintained in a mine, 97. 

a wall supported by adjoining wall, 129. 
fences repaired, 60. 
to send water to adjoining mine, 100. 
See Support, Right to. 

ECCLESIASTICAL COURT, ' 

jurisdiction of, as to boundaries, 158 et seq, 

ECCLESIASTICAL PERSONS, 
duty of, to fence, 149. 

ECCLESIASTICAL TERRIER. See Evidence. 
as evidence of boundaries, 241. 

EJECTMENT, 

commission to settle boundaries better than, where leaseholds 

confused, 265. 
does not ascertain boundaries by metes and bound p, 264. 
to recover possession of party wall, 136. 
wall, 252. 
See Equitable Remedies. 

ELECTIVE DRAINAGE DISTRICTS, 47. 

EMBANKING AGAINST SEA, 

as evidence of ownership to sea-shore, 11. 

EMBANKMENTS, 
against rivers, 32. 
sea, 32. 
See Sea-walls. 

ENCROACHMENTS, 

by adjoining mine-owner, 101. 

boughs and roots of trees, 211. 

on common land, 188. 

sea on land, 29. 
in alveus of stream, 32 et seq, 
on highways and turnpikes, 187, 191. 

sea-shore, 31. 

See PURPBESTURES. . 

ENTRANCE TO MINE, 
fencing of, 94 et seq, 

ENTRY (RIGHT OF), 
to retake cattle, 250. 

Iruit in adjoining property, 216. 

[9 J 
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Index. 

EQUITABLE EEMEDIES, 

for ascertainment of confused boundaries, 225 et »eq, 
costs in, 271. 

difficulty of granting relief, as between adjoining indepen- 
dent ownei's, 257. 
discovery in proceedings for, 268, 270. 
evidence in proceeding's, 268. 
form of judgment, 270. 
judgment in, 270. 

origin of equitable jurisdiction, 255. 
parties to proceedings, 266. 
procedure in actions for, 270. 
See Boundaries. 

ESTOVERS, 

disallowed by statute in Ireland, 153. 

how affected by covenants, 150. 

must not be cut for future repairs, or sold, or exchanged, 152. 

on one estate and applied on another, 152. 
right of tenant to, 149. 
rules as to ecclesiastical persons cutting timber for repairs, 155 

et seq, 
tenant may take, although not assigned, 151. 

ESTRAY 

on highway, 78. 

ESTUARIES. See Sea-shore. 

EVIDENCE, 

acts of ownership, 243. 

awards, 232. 

boundary stones put up at time of conveyance, value of, 219. 

construction of documents, falsa demonstration etc., 220. 

9ion debent acd'piy etc., 220. 

rules regarding, 220. 

use of parol or extrinsic evidence, 
declarations of decedents against interest, 243. 220. 

generally, 231. 
decrees, 231. 
Domesday Book, 242. 
ecclesiastical terriers, 241. 

entries on court rolls, and presentments, as evidence, 228, 229. 
extents, 238. 

general history, as evidence, 246. 
gradations of, 218. 
hearsay, 226. 
inquisitions, 232. 

in suits to ascertain boundaries, 268. 
leases, 232. 
maps, 236. 

natural monuments as boundaries, value of, 218. 
patents, 232. 
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Index. 

WiflDE^^CE— continued. 

perambulations of parish boundaries, 161. 
private boundaries, 243. 
reputation, 226. 
surveys, 238. 

tHe rule of the straight line, 219. 
tithe commutation records, 167. 
verdicts, 231. 

EVIDENCE ACT, 1851, 269. 

EXCAVATION 

near a public highway to be fenced, 72, 75, 79, 89 et seq,, 94. 
See Dangerous Premises ; Mines ; Pits. 

EXCEPTION OF MINES, 

when implied in conveyance to railway company, 110, 122. 

EXPENSES, 

of making fences, 54 et seq., 149 et seq. 

surveys for drainage, 44 et seq. 
perambulations, 161. 
repairing party walls, 148. 
^ee Costs and Expenses. 

EXTENTA MANERII, 239. 

EXTENTS AS EVIDENCE, 238. 

EXTERNAL WALL, 

covenant to repair, effect of, 135. 
distinguished trom party wall, 136. 
provisions of London Building Acts regarding, 136. 
See Party Wall ; Repair ; Support, Right to. 



F. 

FALSA BEMONSTRATIO NON NOGET^ 
application of the maxim, 220. 

FAULT IN MINE, 
as boundary, 2. 

FENCES, 

around dangerous premises generally, 74, 80. 

pits, shafts, quarries, etc., 87 et se^. 
barbed wire, 193. 

between railways and adjoining lands, 72. 
churchyard, 156. 

erection, at common law, 58 et seq, 
in Ireland, 57. 

United States of America, 66. 
maintenance and repair of, 56 et seq. 
under French Code, 57. 
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FEVCES-continued. ''\ ^ T-. ' ^ J '^ jU V" ^^'^P, / 
erection of, Ixsside high ways, 189 et seq. \. \ S'n 

roads on inclosiire, 198^. 
round allotments, 199. 
inclosing waste lands, 69 et seq. 
landlord's duty as to, 149. 
larceny of, 272. 
liability to repair in case of new fences, 152. 

cases of concurrent possession of surface, 68. 
not within Prescription Act, 60. 
prescriptive, 59 et sea. 
maintenance of, as between vendor ana vendee, 59. 

adjoining owners, 58 et seq. 
malicious injuries to, 195, 272. 
near level crossinj^s, 79. 
object of, 54. 
of new roads, 198. 

roads generally, 193. 
ownership of, 54 et seq. 
proof of property in, 55. 
prostration of, 69. 
remedies for defects in, 248 et seq. 
Ctenant's duty as to, 149 et seq, 
— ^ liability as to, 153. 
varieties of, 54. 
wire, 62, 193. 

See Party Walls. 

FISHERY, 

free, and several, 20. 

ownership of soil imported by right to several, 20. 

public right of, 8, 14, 21. 

See Crown-Grant ; Oysters, Right op Dredging for. 

FISHING, 

public right of, 8, 14, 21. 

FOOTINGS, 

of party wall, 163. 

FOOTWAY, 

beside turnpikes, 196. 

repair of, 196, 197. 
crossing railway, 83. 
fencing of, under Towns Improvement Act, 197. 

FOREIGN COUNTRIES, 

boundaries of private estates in, settlement of, 254, 269. 

FOREIGN WATER IN MINE, 99. 

FORESHORE, 
extent of, 9. 

limits of, fronting private property, 219. 
removal of shingle from, 9, 40, 41. 
See Sea-shore. 
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FORFEITURE, 

of several fishery, 20. 

FRAUD, 

as ref^ards boundary, 4, 5. 

effect of, on measure of damafjes for mining trespass, 104. 
as regards Statute of Limitations, 102. 

FRAUDS (STATUTE OF), 

agreement to settle boundaries not within, 253. 

FREEHOLD, 

of churchyard, 155. 

sea-shore,' a shifting, 10. . . 

FREEHOLD LANDS, 

intermixed with copyholds, boundaries ascertained, 202. 
• le^eholds, boundaries ascertained, 263. 

FRENCH LAW, 

as to boundary trees, 211. 
fences and ditches, 57. 
party walls, 136. 
settling boundaries, 253. 

FRONTAGERS, 

liability of, to repair sea-walls, 45, 47, 49. 

FRUIT, 

fallen on adjoining land, ownership'of, 215. 

FUEL, 

lopping boughs for, 150. 

FUTURE REPAIRS OF FENCES, 
tenant's duty as to, 152. 



G. 

GAPS IN HEDGES, 
right to make, 184. 

GATES, 

at level crossings, 79. 
in accommodation fences, 73. 
See Railway Company. 

GENERAL INCLOSURE ACT, 1845, .174, 175, 188, 189, 198— 

202. 
GRANT, 

ancient, explained by usage, 225. 
construction of, 3, 4, 16. 
of easement of support, 130. 
sea-bed, 13. 
sea-shore, 10. 
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GRANTEE, 

of fishery, takes sometimes a fixed and sometimes a shifting 

freehold, 23. 
of sea-shore, takes a shifting freehold, 10. 

GRAVEL ON SEASHORE, 9, 40, 41. 
See Shingle. 

GRUBBING UP HEDGES, Etc., 133, 150. 

H. 

HAMLET, 

boundaries of, setting out, under statute, 167. 

HEARSAY EVIDENCE, 226 et seq. 

See Evidence ; Reputation as Evidence. 

HEDGE AND DITCH IN GENERAL, 54. 

HEDGE-BOTE, 

tenant's right to, 149 et seq, 

HEDGES, 

a variety of fences, 54. 

clipping of, 150. 

duty to maintain, by prescription, 59. 

liability for neglect of, 62 et seq, 
not affected by inclosure, 61. 
grubbing up of, 133, 150. 
making gaps in, 184. 
on banks of ditches, 54. 

owner-ship of, 55. 
pruning of, along highways, 190, 194. 
tenant's duty to maintain, 149 et seq. 
See Ditch ; Fences. 

HEIR, 

bound by ancestor's covenant to repair sea-walls, 50. 
See Sea-walls ; Sewers. 

HERBAGE RIGHTS, 200. 

HIGH-WATER MARK, 

ordinary, 9. 
shifting of, 10. 

See Sea-bed ; Sea-shore. 

HIGHWAY, 

abatement of nuisances on, by branches of trees, etc., 212. 
adjoining owner not bound to fence by common law, 78. 
as a boundary, 4. 

boundarv of parishes separated by, 160. 
centre of, is the boundary between adjoining owners, 4, 180. 
same principle applies to private roads, 180, 181. 
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HIGHWAYS— contimied, 

encroachments on, 186, 190. 

excavation near, must be properly fenced, 88 et seq. 

extent of, through inclosed land, 179. 

fences not included in legal acceptation of, 179. 

fencing against, in case of railway company, 78. 

private owner, 78. 
footways beside, 192. 
grant bounding on, presumed to extend to centre of road, 180. 

rebuttal of presumption, 181. 
holes in, must be properly filled up, 96. 
mines under, 121 et seq. 
3person inclosing up to, must keep it in repair, 184. 

relieved if he throws up inclosure, 185. 
persons cannot inclose up to fifteen feet from centre of, 189. 
property in soil of, 180. 

railway company bound to fence against cattle on, 78. 
repairs of, 179 ^ seq, 
subsidence of, 121 et seq. 

to be set out and fenced under Inclosure Acts, 198. 
trees beside, pruning of, 189. 
waste lands by side of, ownership of, 183.. 
width of, 189. 

HIGHWAY ACTS, 89, 96, 177, 185, 189, 193. 

HISTORY, 

as evidence of boundaries, 246. 

HOARDING, 

to protect adjoining land, etc., 144. 

HOLES, 

made in highway, to be filled in, 96. 
near highway, 88 et seq. 
See Mines ; Pits. 

HOUSE, 

as a boundary, £. 



IDENTITY, 

of copyholds, 246. 

demised property, tenant's duty to preserve, 263 et seq^ 
must not be altered by surveyor of highways, 177. 

IMPLIED COVENANT 
to maintain fences, 151. 
support, 135. 

. IMPROVED WASTE LAND, 
being sea-shore, 18, 27. 
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INADVERTENT TRESPASS, 
in mine, 109. 

INCLOSURE, 

does not affect prescriptive liability to repair fences, 61. 

up to highway makes adjoining owner liable to repair it, 184 

etseq. 
INCLOSURE ACTS, 

adjustment of boundaries under, 174. 

apportionment of rent-charge and settlement of boundary, 203. 

ascertainment of boundaries under, 202. 

as to depasturing cattle by the side of roads, 199. 

boundaries between lands enclosed and adjoining land, 200. 
to be described in valuer's award, 203. 

confused boundaries between diffei*ent tenures, 202. 

fencing allotments under, 199. 

grass and herbage by the side of private roads, 199. 

setting out roads under, 198. 

turnpike roads not to be altered without consent, 198. 

INDEPENDENT ADJOINING OWNERS, 
boundaries between, 257. 

INDICTMENT, 

in the case of public nuisances, 35, 215. 

INFORMATION, 

in the case of public nuisances and purprestures, 35, 215. 

INJUNCTION, , 

against pretended foreshore rights, 9, 40, 41. 
to restrain building save in accordance with Building Acts, 
mine-owner trespassing, 104 et 8eq, 145 et seq. 

waste, 150. 

^S^ Equitable Remedies. 

INJURIES TO FENCES, 
by a lessee, 153. 

tenant in common, 133 et seq, 
generally, 248 et seq, 
wilful and malicious, 195, 272. 
See Fences. 

INQUIRY, 

as to nuisances, 35. 

respecting confused boundaries, 271. 

INQUISITIONS, 
as evidence, 232. 

INSPECTION, 

of documents, 268. 
mines, 106. 

See Equitable Remedies. 

INTERMIXED PARISHES, 157 et seq, 
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INTRA-PAROCHIAL, 
when river-bed is, 17. 
sea-bed is, 17. 

INTRUSION, 

Information of, 35. 

INUNDATION, 
gradual, 29. 
sudden, 29. 

IRISH STATUTES, 

as to cutting wood for estovers, 163. 
defining boundaries, 242. 
making and keeping up boundary fences, 57. 

IRONSTONE DISTRICTS, 

no cu«toms of mining in, as to barriers, 97. 
See Barriers in Mines ; Mines. 

ISLAND, 

formed by an arm of a river, 24. 

in a distridus maris, 28. 
rising in a private river, 24. 

the sea or in a navigable river, 24. 

ISSUE, 

< 'r-'to settle confused boundaries, 270, 



JETTY, 

in alveus of river, 33. 

JUDGMENT, 

as evidence of Iwundary, 231. 

JUDGMENT CREDITOR, 

suit by, fqp ascertainment of boundaries, 263. 

JUDICATURE ACT, 1873, 102, 104. 

JUDICIAL NOTICE, 246. 
See Evidence ; History. 

JURISDICTION, 

where boundaries are confused, 252. 



K. 

KNOWN OR DEFINED BOUNDARY UNDER LOCAL 
GOVERNMENT ACT, 168. 
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LAKE, 

in America, ownership of bed of, 16. 

England and Scotland, ownership of bed of, 17. 
recession of water in, 29. 

LAND. See Eepair ; Running with Land. 

LAND DRAINAGE ACT, 1861, 39, 42—47, 161, 162. 

LANDS CLAUSES CONSOLIDATION ACT, 1845, 111, 112. 

LANDLORD, 

applications of, under Tithe Commutation Acts, for settlement 

of boundaries, 164 et seq, 
liability of, for neglect to fence, 94, 149. 

repairs to sea-walls, 51. See Proprietors. 
See Boundaries ; Fences, etc. 

LAND TAX, 

assessments for, as evidence, 243. 

LAND TRANSFER ACT, 1875, 1897, 205, 206. 

LAPSE OF TIME, 

easement of support, whether acquired by, 131. 

LARCENY ACT, 1861, 272, 295. 

LATERAL SUPPORT, 97, 125, 131. 
See Support, Right to. 

LEASEHOLDERS, 

duty of, as to boundaries, 263. 

LEASEHOLDS INTERMIXED WITH FREEHOLDS, 
ascertainment of boundaries between, 174, 263 et seq. 

LEASES, 

as evidence, 232. • 

See Ancient Documents ; Evidence. 

LEGAL REMEDIES, 

for injuries to fences, 248 et seq. 

inadequacy of, in case of confusion of boundaries, 254, 

LESSEE. See Occupier ; Tenant. 

LEVEL CROSSING, 

duty of railways as to, 79. 

LICENCES, 

as evidence, 232. 

LIMITATIONS (STATUTE OF), 101, 102, 183. 
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LOCAL GOVERNMENT ACT, 1858, 167. 

LOCAL GOVERNMENT ACT, 1888, 46, 168—172, 186, 193, 197. 

LOCAL GOVERNMENT ACT, 1894, 169—174,186-188, 193, 
197. 

LOCAL GOVERNMENT (BOUNDARIES) ACT, 1887, 168, 169. 

LONDON. See Metropolis. 

LONDON BUILDING ACT, 1894, 136 et seq. 

LONDON, CITY OF, 

buildings in, 136 et seq, 
sanitary authority for, 46. 

port of, 47. 
sewers in, 46. 

LOPPING, 

of trees, 190, 194. 

overhanging roads, 212, 215, 245. 

LORD OF MANOR. See Approvement ; Boundaries ; Fishery ; 
Manor ; Mines ; Soil, Ownership op. 

LOST GRANT, 

presumption of, 10, 12. 

LOW- WATER MARK, 9. 
See High-water Mark. 



M. 

MACHINERY, 

dangerous, must be fenced, by statute, 97. 

MAGNA CHARTA, 

as to several fishery, 20. 
weirs, 38. 

MAIN ROADS, 

repair of, 179 et seq, 
vested in county council, 186. 
urban authority, 186. 

MALICIOUS INJURIES TO PROPERTY ACT, 1861, 273. 
See Fences. 

MANDAMUS, 

in case of obstruction to highway by railway fence, 212, 252. 

navigational 37. 
to enforce repairs to fences, 252. 
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MANOR, 

boundaries of, ascertained by Inclosure Commissioners, 176. 

suit in equity, 263, 
sea-shore may be part of, 10. 
soil of new road over wastes of, is in lord of, 181. 
strips of waste beside roads may be in lord of, 180, 183. 

MAP, 

as evidence, 236. 
See Evidence ; Sale Plan. 

MEARING, 1. 

MEDIUM FILUM, 

rule of, 4 et seq., 15, 16, 24, 28, 32, 169, 180 et seq. 
See Grant ; Highway ; River. 

MEDIUM HIGH TIDE, 
as boundary, 9. 

See High-water Mark ; Low-water Mark ; Sea-shore. 

MENSORES AGBIy 253. 

MERGER, 

of fishery, 20. , 

METALLIFEROUS MINES REGULATION ACTS, 95. 

METES AND BOUNDS, 

not ascertained by judgment in ejectment, 255. 

METHORIA, 

ownership of, 183. 

METROPOLIS, 

buildings in, 136 et seq. 
sanitary authority for, 46. 
sewers of, 46. 

METROPOLITAN BUILDING ACTS, 1855, 131. 

METROPOLIS MANAGEMENT ACT, 46, 139. 

MINE-OWNER, 

See Fences ; Mines ; Pits. 

MINERALS, 

under land of railway company, 112. 

MINES, 

barriers between, 97. 

remedies in respect of injured, 101. 
easement to have barriers maintained in, 100. 
fault in, as boundary, 2. 
fencing of, in general, 87 et seq. 
under statute, 94 et seq, 
injuries to, damages for, 108. 
inspection of, 106. 

form of order of, 106 et seq, 

[20] 



Index. 

MINES — continued, 

no customs as to barriers in coal and ironstone districts, 97 

owner of, not obliged to leave a barrier, 97. 

owner or lessee of, may excavate to boundary line, 97. 

but not cut into neighbouriug mine, 101 et seq, 

must not send foreign water to adj oining mine, 99 et seq. 

need not dam water naturally descending, 98. 

not liable for exhausting walls, etc., 100. 

not liable if lie stops percolation of water, 100. 
trespass in, may be enjoined, 104. 
under canals, waterworks, and sewers, 112 e^ seq, 
under land of railway company, 110. 

See Injunction ; Inspection ; Trespass to Mines. 

MINES, REGULATION OF, 
coal mines, etc., 94. 
metalliferous mines, 95. 

MINING LESSEE. See Fences ; Mines ; Pits. 

MISTAKE, 

effect of, on the Statutes of Limitations, 102. 
of purchaser, as to boundaries, 2, 3. 
rectification of deed in case of, 223. 

MODERN USAGE, 
evidence of, 225. 

MOLE, 

projection of, into sea, 31. 
See Encroachments ; Sea-shore. 

MONUMENT, 

as evidence of boundaries, 218. 

MOORING, 

along banks of navigable rivers, right of, 34. 

MORTGAGEES OF MINES, 105. 

MULTIPLICITY OF SUITS, 

one ground for sustaining suit to settle boundaries, 261, 

MUTUAL CONVEYANCES, 

not directed, on settlement of boundaries by commission, 271. 



N. 



NATURAL BOUNDARIES, 1, 218. 

NATURAL EMBANKMENT, 

against inroads of sea, 41. 
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NATURAL GRAVITATION, 
of water into mine, 98. 

NAVIGABLE RIVER, 
fishing in, 20, 21. 
legaliBed obstructions in, 38. 
Obstructions in, 31 et seq. 

NAVIGATION, 

obstructions to, removal of, 31 et seq, 
public right of, 8, 14. 

NEAP TIDES, 9. 

NECESSITY, 

easement of, in case of party wall, 130. 

NEGLIGENCE, 

contributory, of person injured by defect in fences, etc., 82. 
in pulling down party wall, 132, 146. 



alleged public right of drying, 8. 
"■ '^ ic Ki< 



NETS, 

See Public Rights. 
NEW BOUNDARIES, 164, 169 et seq, 
NEW BURIAL GROUNDS, 166. 



NEW PITS, 
fencing, 87. 

NEW ROADS, 

setting out and making, etc., 198. 

NON DEBENT ACCIPI, Etc., 
application of maxim, 220. 

NON-TIDAL RIVERS, 
fishing in, 21. 

NOTICE, NECESSITY OF, 

before abatement of erections on waste of manor, 70. 
nuisances, generally, 216. 
pullinjg down adjacent building, 143 et seq, 
breaking barrier of a mine, 98. 
distress of cattle, 66. 
entry to abate a nuisance, 70, 213 et seq, 
retake fallen fruit, 216. 
notice demanding support to sewers, 127. 

under London Building Act, 1894, 143. 
not necessary, if nuisance from commission, 214. 
not to cross railway, effect of, 86. 
of covenant to repair sea waD, when implied, 60. 
of intention to mine, 113. 
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Index. 
:nuisances, 

abatement of public and private, 35, 212. 
created by tenant, when landlord liable for, 150. 
in bed of river, 33 et seq. 

See Abatement ; Injunction, etc. 



0- 

OBSTRUCTION, 

in public river, 31. 

legalised by statute, 38. 
remedies for, 31 et seq. 

See Rivers (Public). 

OCCUPIER, 

duty of, to fence, 149. 
to repair a highway ratione clausulce, 187. 
See Fences ; Repair, etc. 

OFFICE COPIES, 

as evidence, 167, 242. 

OLD BOUNDARIES, 
settlement of, 164. 

OLD DITCH, 
fencing of, 90. 

OPEN AND AS OF RIGHT, 

easement of support must be, 131. 

to have land burdened with another's tree, must be, 209. 

ORDINANCES, 

of Commissioners of Sewers, 39 et seq. 

ORDNANCE SURVEY, 
as evidence, 242. 

ORNAMENTAL TIMBER ON HIGHWAYS, 
excepted from being cut, etc., 190, 194. 

ORNAMENTAL WORKS, 

interference with, by Sewers Commissioners, 43. 

OUSTER, 

from common projjertyin wall, 133. 

OUTFALL OF SEWAGE, 

rights of sanitary authority as to, 125. 

OUTGOING RATES AND SCOTS, 

effects of covenant to pay, on sewers rates, 51. 

OVERHANGING BRANCHES, 
injuries arising from, 211. 

See Boundary Trees ; Highway Acts ; Trees, etc. 
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OWNER, 

liability of to repair highway, 187. 
of party wall, rights of, 120 et eeq. 
See OcxjuPiER. 

OWNERSHIP (ACTS OF), 11, 16, 16, 55, 182, 243 et seq. 
of party wall, 129 et seq. 

See Acts of Ownership ; Evidence. 

OWNER AND PROPRIETOR, 

does not imply occupier, 149, 249. 

OYSTERS, 

right of dredgiug for, 9. 
See Fishery. 



PANNAGE, 

right of, 217. 

PARCEL OR NO PARCEL OF PROPERTY CONVEYED, 
a question of evidence, 222. 

PARISH, 

boundaries, marking, 178. 

of, expenses of, 161. 
in general, 157. 

preservation of, by perambulations, 161. 
when tried in temporal court, 158, 159. 
boundary of, 

settled by Board of Agriculture and Fisheries, 166. 
under Inclosure Acts, 174. 
' Land Drainage Act, 161. 

Local Government Acts, 167 et seq. 
Metropolitan Poor Acts, 162. 
Tithe Commutation Acts, 162. 
bounding on a highway, 160. 

private river, 160. 
must fence churchyard, 155. 

one district in two parishes for different purposes, 158. 
origin of, 157. 

sea-shore may be part of adjoining, 17. 
See Boundaries ; Perambulations. 

PARLIAMENTARY TAXES, 

covenant to pay, extends to sewers rates, 61. 

PAROCHIALITY, 

of sea-shore, etc., 1 7. 

PAROL EVIDENCE, 

in boundary cases, 220. 
See Evidence. 
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PARSON, 

duty of, to fence, 154. 

See Ecclesiastical Persons. 

PARTICULARS OF SALE, 

description of boiinddries in, 3. 

PARTIES, 
• tenants need not be, to suits, etc., by landlords respecting boun- 
daries, 267. 
to a suit to settle boundaries, 266. 

action arising from defective fences, 249. 

PARTITION, 

in case of party wall, 134. 

resemblances between, and settlement of boundaries 270. 

PARTY-ARCH, 138. 

PARTY FENCE WALL, 138. 

PARTY-STRUCTURE, 138. 

PARTY WALL, 

contribution towards exp^ense of making, 148. 

damages recoverable for injury to, 132. 

meanings of, 129, 136. 

ouster from, remedy for, 133. 

provisions regarding, in Code Napoleon, 136. 

repair of, 132. 

right of mutual support, 130 et seg. 

tenancy in common, effect of, on, 133. 

trespass to, remedy for, 133. 

within area of London Building Acts, 136 et seq. 

PASSENGERS, 

fencing to protect, 75. 

See Railway Company. 

PATENTS, 

as evidence, 232. 

PAYMENT OF RENT, 
as evidence of lease, 233. 

PERAMBULATIONE FACIENDA, 
writ of, 255. 

PERAMBULATIONS, 

acts allowable in making, 161. 

as evidence of bed of river being in adjoining parish, 18. 
boundaries of private estates, 243. 
sea-shore being within adjoining jjarish, 18. 
method of preserving evidence, of parish boundaries, 161. 
expenses of making, 161. 
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PERCOLATION, 

of water into mine, damages from, 82. 
See Water. 

PERPENDICULAR LINE, 
boundaries defined by, 219. 

PIGS, 

damaged through defective fences, 77. 
pannage for, 217. 

PITS, 

fencing of, adjoining, 96. 
by statute, 94. 
in fields, 93 et seq. 
old pits near to way, 90. 
See Mines ; Quarry. 

PLAN, 

marking boundaries on, 3, 180, 206. . 
private, 236. 

POND, 16, 17. See Lake. 

POOR LAW UNIONS, 
alteration of, 171. 

POSSESSION, 

of boundary wall, recovery of, 262. 

sufficient title to maintain suit for settling boundaries, 260. 

trespass for injury to land, 249 et seq. 

POSSESSION AND OWNERSHIP, 

unity of, effect of, as regards fences, 67. 

POSTS, 

to be put up by surveyor of highways, 177, 192. 
injury to, on turnpike road made punishable, 195. 

PRESCRIBED DISTANCE, 
mines beyond, 117. 

within, 110 e^ seq. 

PRESCRIPTION, 

easement by, as to roots of trees, 210. 
liability to maintain barrier in a mine by, 100. 
repair a sea-wall by, 49. 

sufficiency of evidence to establish, 49. 
fences by, 59. 

continues after inclosure of adjoining 
waste, 61. 
runs with the land, 62, 
right to send water into adjoining mine by, 99. 
will give title to the soil of the sea-shore, 10. 

districtiLs maris j creek, etc., 13. 

PRESCRIPTION ACT, 

whether it applies to easements to have fences repaired, 60. 
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PRESENTMENTS, 

entries of, as evidence, 240. 
under statutes of sewers, 47. 

PRESUMPTION, 

as to boundaries, 4, 21, 219. 

ownership of the soil of highway, 4, 180. 

and of the soil of public and private rivers, 14. 
streets, 6. 
right to fishery in private rivers, 21, 
party walls, 13i). 
of antiquity of highway, 180. 

grant of easement of support, 130. 
parochiality of sea-shore or river-bed, 17. 
straight line as boundary, 219. * 
as to ownership of the soil of a private way, 180. 

a party wall or boundary fence, 130. 
balks, 183. 

road newly set out, in an inclosure, 199. 
waste lands by side of highway, 181. 
as to property in sea-shore, 8. 

See AcTa of Ownership ; Soil, Ownership of. 

PRIVATE MAPS, 
as evidence, 230. 

PRIVATE RAILWAY, 

fencin<( of, 86. 

PRIVATE WAY, 

soil of, ad 7)iedium filum vice is in adjoining owners, 180. 
strips of land beside, 183. 

PRODUCTION OF DOCUMENTS. See Discovery. 

PROFIT A PRENDRE, 

cannot be acquired by custom, 8, 9. 
dredging for oysters is not a, 22. 
may be acquired by grant, 8. 

prescription, 8. 
See Custom ; Prescription. 

PROHIBITION, ISSUANCE OF, 

before sentence is pronounced in spiritual courts, 160. 
if churchwardens sue in spiritual courts, 156. 

the spiritual courts try boundaries of parishes and church-^ 
yards, 158, 159. 
will not lie after sentence in spiritual courts, unless there is 
excess of jurisdiction, 160. 

PROPER CUSTODY, 

private maps in, as evidence of boundary, 236 et seq. 

PROPERTY, 

in party walls, 129. 
streets, 180, 186, 194. 
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PROPRIETORS WITHIN SEWER LEVEL, 
taxatiun of, 45. 

PROSTRATION, 

of fences on waste, 69. 

PRUNING, 

of trees, 150. 

l)eside roads, 190, 194. 

PUBLIC DOCUMENT. See Evidence. 

PUBLIC HEALTH ACT, 1875, 46, 125, 126, 193, 197, 273. 

PUBLIC HEALTH ACT, 1890, 46. 

PUBLIC HEALTH (LONDON) ACT, 1891, 46. 

PUBLIC NUISANCES, 35, 150, 212. See Nuisances. 

PUBLIC RIGHTS, 
fishing, 8, 14, 20. 
navigation, 8, 14. 
mooring boats, 34. 
towing, 34. 

PUBLIC RIVERS. See Rivers (Public). 

PUBLIC ROADS. See Highways; Main Roads; Turnpike 
Roads. 

PULLING DOWN OF WALL, 

generally, 129 et sea, 

under London Building Act, 1894, 141, 142. 

PURPRESTURES, 

punishment of, is evidence of title to sea-shore, 11. 
See Encroachments. 

Q. 

QUARRY, 88. See Fences ; Mines ; Pits. 

QUARRIES ACT, 1894, 96. 

QUIA EMPTORES, 231. 

QUOD PEBMITTAT PROSTERNERE, 214. 



R. 

RAILWAY COMPANY, 

cannot claim right of support for land purchased for their 

undertaking, 1 10 et seq. 
duties of, as to fences, 75. 

liability of, to make accommodation works generally, 72 et seq, 
and maintain fences between railway and 
adjoining lands, 72. 
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RAILWAY CO^FASY— continued. 

must fence for benefit of adjoining owners, 75. 

against cattle lawfully on adjoining close, 74. 
using a highway, 78. 
must maintain gates and stiles at level crossings, 79. 
liable where such gates, etc., not maintained, 82. 
need not fence for benefit of own passengers, 75. 
not liable, though fences out of repair, where there has been 

contributory negligence, 82. 
powers of, as to fences, etc., 72 et seq, 
private company, under no liability to fence, 86. 
rights of, as to mines, etc., 1 10 et seq. 

on sea-shore and public rivers, 38. 
what fences are sufficient, and what not^ 77. 
when to fence one part of line from another part, 78. 

BAILWAYS, 

carried along sea-shore, 38. 

(by bridges) over highways, 85. 

RAILWAYS CLAUSES ACT, 1845, 38, 72—86, 111, 114, 118, 
119. 

BAPTIM ET SPAB8IM, 

eating corn, 250. 

RATE, 

by Commissioners of Sewers, 39 et seq., 47. 
distinct, 49. 
general, 49. 
special, 45. 

RATIONABILIBUS DIVISIS (WRIT OF), 255. 

BATIONE CLAUSULA, 

liability to repair, 187. 
on occupier, 187. 

BATIONE TENUB^, 187. See TENURiE Ratione. 



I RECTIFICATION, 



of deed conveying more land than was intended, 223. 

RECTOR, 

duty of, as to fences, 154. 

See Ecclesiastical Persons. 

REFERENCE TO CHAMBERS, 

in lieu of commission to ascertain boundaries, 271. 

REGISTRATION OF TITLE, 

ascertainment of boundary on, 254. 

REGULATED PASTURE, 

fencing of, under Inclosure Acts, 200. 

REMAINDERMAN, 

as party to bill for commission to settle boundaries, 267. 
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REMEDIES, 

for neglect to maintain fences, 248. 

See Equitable Remedies ; Legal Remedies. 

REMOTENESS OF DAMAGE, 

occasioned through defect of fences, 251. 

REMOVAL OF WRECK, 36, 37, 

REMUNERATION, 

of commissioners to settle boundaries, 272. 

RENEWAL OF LEASE, 

breach of covenant to repair fences disentitles to, 153 et seq. 
construction of covenants for, 163, 154. 
rule as to costs in suits for, 154. 

RENT, 

commission issues to settle boundaries of lands charged with,. 
259. 
but all tenants of the lands charged must be parties- 
to bill, 259, 267. 

RENT-CHARGE. See Distress ; Trespass of Cattle, etc. 

REPAIR, 

estovers for, 149 et seq, 

in case of rectors, vicars, etc., 164 et seq. 
landlord's duty to, 51, 94, 149. 
of boundary walls, 1 29 et seq. 
fences aajoining waste, 69. 

generally, 54 et seq., 149 e^ seq. 
enforcement of, 252. 
for benefit of adjoining owner, 63. 
not for benefit of stranger, 63. 
prescriptive duty to repair fences, 59 et seq. 
no such duty by custom, 250. 
sea-wall, 39 et seq. 
of party walls, 129 et seq. 

highways and roads generally, 180 et seq., 193 et seq. 
tenant's duty to, 51, 94, 149. 

BEFAEATIONE FACIENDA {WRIT DE\ 133. See Writs. 

REPUTATION, 
as evidence, 226. 
See Evidence. 

RESERVOIR IN MINE, 

breaking into, 98. 

REVERSION, 

injury to, by tenant, 150. 

entitles reversioner to sue, in case, 249. 

RIDGE OF MOUNTAIN, 
as a natural boundary, 231. 
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RIPA, 

Sea-shore may pass under word, 12, 

RIPARIAN PROPRIETORS, 
rights of, 31 et seq. 
See Alveus ; Embankments ; Rivers (PaBLic) ; Rivers 
(Private) ; Soil, Ownership op. 

IVER EMBANKMENTS, 
preservation of, in general, 39. 

RIVER C0NSERVANC7 BOARD, 38. ^See Conservancy 
Boards. 

RIVERS, AMERICAN, 16. 

RIVERS, PRIVATE, 

as to property of islands rising in, 24. 
construction "of grants of land oounding on, 16. 
effect of a change in the course of, 15, 27, ^0. 
ownership of soil of, 24. 
rule as to embanking against, 32. 

erections in the alveus of, 32. 

RIVERS, PUBLIC, 

as to the property of islands rising in, 24. 
bed of, is primd facie extra-parochial, 17. 
within adjoining county, 18. 
may be intra-parochial, 17. 
construction of grants by Crown bounding on, 16. 
dividing two parishes, 17. 
definition of, at civil law, 14. 
effect of change in course of, 27, 29. 
offences on, 18. 

nuisance or obstruction must not be created in, 32 et seq. 
property in soil of, 7, 14. 
public rights in, 14. 

rule as to erections by side of, or in alveus, 30 et seq. 
vessel sunk in, must be protected, 37. 
weirs in, 38, 41. 

ROAD, 

fencing of, in general, 193. 

See Highways ; Private Ways. 

ROAD-SIDE WASTES, 181. 
See Waste Lands. 

ROMAN CIVIL LAW, 
regarding alluvion, 24. 
avulsion, 30. 

balks and strips of waste land, 183. 
boundary trees, 210. 
encroachments on sea-shore, 31. 
fruit fallen on adjoining lands, 215. 
river-bed, 14, 29. 
sea-shore and sea-bed, 7. 
the. ascertainment of boundaries, 252. 
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ROMNEV MARSH, 

customs of, 46. 

ROOTS, 

projecting, 207,211. 
See Boundary Trbes ; Easement. 

RULES AS TO FENCING, 

Under Mines Regulation Acts, 94 et seq. 

RUNNING WITH LAND, 

liability to repair fence, 50, 62 

RURAL DEANERIES, 
boundaries of, 178. 



SAFETY CROSSINGS, 

town commissioners may construct 197 

SALE, 

of timber for repairs, 152. 

SALE PARTICULARS, 

description of boundaries in, 3. 

SALE PLAN, 3, 180. 

SALE PROCEEDS, 
of timber cut, 152. 

SAND AND SHINGLE, 

a natural barrier against the sea, 40. 
right of taking, 9, 40, 41. 

SANITARY AUTHORITIES, 
purchase of lands by, 125. 
streets vested in, 125 et seq. 
support to works and sewers of, 125. 

SCOTLAND, 8, 17. 

SEA, /• 

embanking against, rule as to, 31 . 
island rising in, ownership of, 24. 
soil of, alienation of, 10. 
See Sea-bed ; Sea-shore ; Sea-wall ; Sewers. 

SEA-BED, 

alienation of, 13. 
ownership of, 13. 

SEA-SHORE, 

a varying freehold, 10. 

alienation of, 10. 

Crown ownership of, in general, 7. 
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S^A'SROKE^continued. 

duty of Crown to protect, 39. 
extent of, according to civil law, 9. 

English law, 9, 10, 
is part of the adjoining county, 18. 

for the purposes even of criminal jurisdiction over 
foreigners, 18, 19. 
pertinent to adjacent land by Scotch law, 8. 
subject to public right of navigation and of fishing, 8. 

but not to public right of bathing, or of boating or of 

drying nets, and the like, 8. 
unless by custom, 8. 
jand 



be parcel of a manor, 9, 17. 



may 1 

nature of public rights in, 8. 
parochial character of, 17. 
private ownership of, — 
by grant, 7, 10. 

prescription, 10. 
not by custom, 10. 
property in, at civil law, 7. 

common law^, 7. 
by American law^, 8. 
Scotch law, 8, 
right to take shingle from, 9, 45. 
sufficiency of language to pass, 12. 

See Alluvion ; Encroachments ; Sea-walls, etc. 

SEA-WALLS, 

as embankments against sea, 31, 39. 

liability to repair sea-wall, 49 et seq, 

preservation of, 39 et seq, 

purchaser must inquire how sea-walls are maintained, 50. 

trust of money for repair of, 52. 

SETTLING BOUNDARIES, 

suits for, 252 et seq, 

SEVERAL FISHERY, 20. See Fishery. 

SEVERAL OWNERSHIP, 
of party wall, 129, 130. 

SEVERN, 
bed of, 38. 

soil of, ownership of, 38. 

SEWERS, 

city of London, 41, 
commissioners of, 41. 

courts of, 42. 

property vested in, 44. 

purchase of lands by, 43. 

qualifications of, 45, 47. 

rates leviable by, 44. 
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SEWEES—^imtinued. 
metropolis, 46. 

occupiers of land adjoining, 44 et seq, 
sanitary authorities generaJiy, 125. 
statutes of, 39 et seq. 

proceedings under, 47. 

See Support, Right to. 

SEWERS, COMMISSIONERS OF, 
assessments by, 49. 
courts of, 42 

duration of their commission, 42. 
for the city of London, 46. 

metropolis, 46. 
jurisdiction does not conflict with local customs, 46. 

sanitary authorities, 46.' 
may allege several defaults in one presentment, 49. 
make distinct rates for each separate district, 49. 
purchase land for improvements and new works, 43. 
must take notice of covenant to repair sea-wall, 51. 
surveys by, 41, 45. 
their powers, 39 et seq. 
what lands they may assess to the sewers rate, 52. 

things are subject to their jurisdiction, 39 et seq. 
when proposed new works exceed £1,000, 44. 
they may proceed without a juiy, 47. 

SEWERS RATE, 

comprehended under covenant to pay, 

all rates, taxes, and other charges, 51. 

outgoing rates and scots, 51. 
distinct, 49. 
general, 49. 

not comprehended under covenant to pny parliamentary taxes, 
special, 45. 51. 

See Rate; Sewers. 

SHAFTS, 

fencing of, 94 et seq. 
See Pits. 

SHIFTING FREEHOLD, 
sea-shore, a, 10. 

SHINGLE, 

right to remove, 9, 40, 41. 
See Sand and Shingle. 

SILTING UP, 

accretions by, 25. 

SOIL, EARTH, AND WEEDS, 
beside sewers, 45. 

SOIL, OWNERSHIP OF, 

in case of high roads, 5. 

in general, 180. See Highways. 
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SOIL, OWNERSHIP OF— continued, 
of lakes, 16. 

private rivers, 14. See Rivers, Private. 

public rivers, 14. See Rivers, Public. 

sea-bed, 13. See Sea-bed. 

sea-shore, 7, 10. See Sea-shore. 
on grant of several fishery, 21. See Fishery. 

SPECIAL RATE, 45. 

SPECIFIC PERFORMANCE, 

of agreements relating to boundaries, 254. 

on account of mistake in description of boundaries, S. 

SPIRITUAL COURTS, 

jurisdiction of, as to boundaries, 158. 

STAKES, 

as boundary marks, 219. 

STATUTES CITED, 

Agriculture and Fisheries Acts, 1889—1903, 163, 167, 174 

Arbitration Act, 1889, 117. 202, 242. 

Archdeaconries and Rural Deaneries Act, 1874, 178. 

Barbed Wire Act, 1894, 193. 

Burial Acts, 1852 and 1857, 156. 

Campbell's, Lord, Act, 89, 93. 

Coal Mines Regulation Acts, 1872 and 1887, 94, 95. 

Common Law Procedure Act, 1854, 269. 

Commons Acts, 1876 and 1893, 69. 

Dilapidations Act, 1871, 154. 

Divided Parishes Act, 1876, 173. 

Evidence Act, 1851, 269. 

Extenta Manerii, 239. 

General Inclosure Act, 1845, 174, 175, 188, 189, 198-202. 

Highway Act, 1835, 89, 96, 177, 185, 189, 193. 

Inclosure Act, 1849, 175. 

Judicature Act, 1873, 102, 104. 

Land Drainage Act, 1861, 39, 42—47, 161, 162. 

Transfer Acts, 1875 and 1897, 205, 206. 
Lands Clauses Consolidation Act, 1845, 111, 112. 
Larceny Act, 1861, 272, 273. 
Local Government A6t, 1858, 167. 

1888, 46, 168—172, 186, 193, 197. 

1894, 169—174, 186—188, 193, 197. 
(Boundaries) Act, 1887, 168, 169, 
London Building Act, 1894, IZQ et seq. ^ 

Malicious Injuries to Property Act, 1861, 273. J 

Metalliferous Mines Regulation Act, 1872, 95. ^ 

Metropolis Management Act, 1855, 46, 139. 
Metropolitan Building Act, 1856, 136, 141, 147. 

Poor Act, 1869, 162. j 

Prescription Act, 1831—2, 60. 
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STATUTES- continued. 

Public Health Act, 1875, 46, 125, 126, 193, 197, 273. 
1890, 46. 
(London) Act, 1891, 46. 
Quarries Act, 1894, 96. 
Quia Emptores, 231, 
• RaQways Clauses Act, 1845, 38, 72—86, 111—114, 118, 119. 
Sewers, 39, 41, 42, 46, 52. 
Tenitorial Waters Jurisdiction Act, 1878, 19. 
Thames Conservancy Act, 1857, 34, 38. 

1894, 38. 
Tithe Commutation Acts, 163, 167, 242. 
Towns Improvement Act, 1847, 197. 
Turnpike Road Act, 1823, 178, 193- 195. 

Amendment Act, 1863, 177. 
Waterworks Clauses Act, 1847, 113, 122—124. 
Westbury's, Lord, Act, 1862, 204. 

STATUTES OF SEWERS, 39 et seq. 

STEAM ENGINES, 
fencing of, 96. 

STINTS, 200. 

STONES, 

as boundary marks, 219. 

STRAIGHT LINE, 
rule of, 219. 

STREETS, 

ownership of soil in, 125. 

rights of sanitary authorities in, 125 et seq. 

safety crossings in, 197. 

width of, 189, 193. 

STRIP OF LAND, 

beside road, ownership of, 183. 

SUB-DISTRICTS, 

of Commissioners of Sewers, 49. 

SUBJACENT SUPPORT, 110 et seq., 115. 

SUBSIDENCE, DAMAGE FROM, 
of highway, 103. 

under railway, 121. 
when only one action for, 103. 

successive actions for, 103 et seq. 

SUBTERRANEAN WATER, 

as to the right of support from, 98. 

SUPPORT, RIGHT TO, 

in case of railways, canals, and waterworks, 110 e^ seq. 
seWers,*^ 125 et seq. 
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SURFACE, 

owner of, entitled to have pits, etc., fenced, 87, 94. 
See Mines. 

SURVEYS, 

as evidence, 238. 

See Evidence. 
of Commissioners of Sewers, 41, 45. 

SURVEYORS, 

indictment of, 197. 

of highways, 96, 176, 189, 194. 

SWING-GATE, 

at level crossing, 83, 84. 

SWIVEL-BRIDGE, 
over canal, 90. 



T. 

TEMPORAL COURTS, 

jurisdiction of, as to boundaries, 158. 

TENANCY AGREEMENT, 
as to doing repairs, 149, 157. 
provisions of, as to paying taxes, 51. 

TENANT, 

has special property in fruit and shade of timber trees, 150. 
general property in bushes, trees, etc., not timber, 150. 
liability for waste, if he makes new fences, 153, 
of, for ordinary repairs to sea-walls, 51. 

repairs to fences as against third parties, 94, 149. 
the landlord, 149, 150. 
may stub up bushes for melioration, 150, 151. 

take reasonable estovers, 151. 
must keep boundaries of demised property distinct, 263 et seq, 
not desti-oy fences, 150. 

identity of demised property, 150. 
not party to agreements by landlord to settle boundaries, 267. ' 
when not entitled to renewal of lease, 153 et seq. 

See Boundaries ; Encroachment ; Fences ; Renewal of 
Lease ; Repair. 

TENANTS IN COMMON, 

actions by one against another, 133 et seq. 
obligation to repair as between themselves, 133. 
owners of party walls, etc., presumed to be, 130. 
right of, in trees and hedges, 208. 
See Party Wall ; Repair, etc. 
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tenurjE ration e, 

liability to repair by, 50, 187. 
See Highways ; Sewers. 

TERRE-TENANT, 

as party to suits to settle boundaries, 267. 

TERRIER, 

as evidence of boundaries, 241. 
See Evidence. 

TERRITORIAL WATERS, 19. 

TERRITORIAL WATERS JURISDICTION ACT, 1878, 19. 

THAMES CONSERVANCY, 38. 

THAMES CONSERVANCY ACT, 1857, 34, 38. 

THAMES CONSERVANCY ACT, 1894, 38. 

THIRD PARTIES, 

no duty to fence against, 63 et seq, 

THREE-MILE ZONE, 19. 

TIDAL RIVERS. See Rivers, Public. 

TIMBER, 

lessee for life or years has only a special interest in, 150. 
uiay be cut by ecclesiastic for repairs to fences, etc., 155. 

TITHE COMMISSIONERS, 

proceedings before, as evidence, 241. 

TITHE COMMUTATION ACTS, 163, 167, 242. 

pi-oceedingsof commissioners under, evidence of, 167. 

TITHE COMMUTATION RENT-CHARGE, 166. 

TITLE DEEDS, 

production of, 268. 
See Discovery. 

TOLL, 

effect of taking of, on liability for accident,. 90. 
traverse, 187. 

TOWING, ' . 

public right of, 34. 

See Public Rights. 

TOWNS IMPROVEMENT ACT, 1847, 197. 

TOWNSHIP, BOUNDARIES OF, 

alteration of, under Local Government Acts, 167. 
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TRADITION, 

as evidence of custom, 246. 

See Reputation as Evidence. 

TRANSFER OF LAND ACT. See Land Transfer Acts. 
TRAVERSE TOLL, 187. 

TREES, 

beside highway, 194, 212. 

overhanging highway, may be cut, 190, 194, 211 et seq. 

ownership of, on the boundary, 207 et seq. 

pi-operty in fruit, etc., of, falling on adjoining land, 215. 

trees blown down, 215. 
right of lessee to cut for estovers, 152. 
rights of tenant in, 150. 
rule of French Code as to boundary trees, 211. 
See Highway Acts ; Tenant, etc. 

TRESPASS. See Remedies* 

TRESPASS OF OATTLE, 
on highways, 199. 

See Distress ; Fences. 

TRESPASS TO MINES, 
remedy for, 101. 

See Damages ; Injunction ; Inspection, etc. 

TRESPASSERS, 

straying from footpath, 63, 93. 
See Trespass to Mines. 

TRUSTEE, 

confusing boundaries, commission issues against, 262. 
See Boundaries ; Equitable Remedies. , 

TURNPIKE ACTS, 177, 178, 193—195. 

TURNPIKE ROAD, 

boundaries of parish crossing, to be marked by posts, etc., 177. 
buildings and fences not to encroach on, 195. 
injuries to fences of, 195. 
may be widened, altered, and improved, 194. 
new roads to be fenced, 196. 

no encroachments allowed on wastes by side of, 194. 
not altered under Enclosure Acts without consent of trustees, 198. 
.old road to be stopped up, 193. 
pits and quarries near to, must be fenced, 196. 
presumption as to ownership of soil of, 194. 
property in fences by side oi, is in the trustees, 195. 

n)inerals under, in whom vested, 194. 
trees encroaching on, to be lopped, 194, 195. 
what is the centre of, 195. 
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UNDERPINNING, 

damages from insuiticient, 145 et seq, 
of party wall, 141, 145. 
See Party Walls. 

UNITED STATES, LAWS OF, 
as to lakes, 16. 

river beds, 16» 

See American Law. 

UNNECESSARY DAMAGE, 
in abating nuisance, 212. 

URBAN AUTHORITY, 186. 

USAGE, 

to explain ancient grants, 225. 
See Ancient Documents. 



V. 

VENDOR AND VENDEE, 

duties of, inter se, as to boundaries, 2, 3, 266. 
which to fence for benefit of the other, 59. 

VERDICTS, 

as evidence of boundaries, 231. 

VERTICAL SUPPORT, 110 et seq. 

VESSEL SUNK, 36. 

See Obstruction ; Wreck. . 

VESTING, 

of streets in sanitary authority, 126 et seq. 

VICAR, 

duty of, to fence, 154. 

See Ecclesiastical Persons. 

VILL, 

boundaries of, when and not triable in Ecclesiastical Court, 158. 

set out by Inclosure Acts, 174 et seq. 
sea-shore may be parcel of, 17. 



WALL, 

being party wall, 129 et seq. 
inscription in, 135. 

WALLS, 129 et seq. 

See Barriers ; Party Walls ; Sea- Walls. 
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AVASTE, 

fHsentitles tenant to renewal of lease, 153. 
if tenant destroys fences, 1 50. 

identity of property, 150. 
makes new fences, 152. 
misapplies estovers, 152, 154. 
liability of a parson's executors for, 154. 
ecclesiastical persons for, 154. 

WASTE LANDS, 

abatement of erections on, by commoners, 69. 

boundary of, evidence of, 230. 

by side of highway, to whom they belong, 181 et seq. 

fences inclosing, 69. 

lord of a manor may approve portions of, 69. 

origin of, by side of highways, 183. 

sea-shore may be parcel of, 12. 

pass under a grant of, 12. 

WATCHMEN, 

at level crossing, 79. 

WATER, 

being foreign, 

damage from, in mines, 99 et seq. 
being natural, 

damage from, in mines, 98. 

right to discharge generally, 98 et seq. 
right of support from, when subterranean, 98. 

See Easements ; Mines ; Percolation of Water ; Rivers. 

WATERCOURSE, 
altering, 161, 162. 

WATERWORKS, 

mines under, working of, may be stopped, 122 et' seq. 

WATERWORKS CLAUSES ACT, 1847, 113, 122—124. 

WAYLEAVE RENT, 

damages by way of, 105. 

WEEDS, 

removal of, under Land Drainage Act, 45. 

WEIRS IN SEA OR RIVER, 
erection of, 38, 41. 

WELLS, 

mine owner is not liable for exhausting, 100. 

WESTBURY'S (LORD) ACT, 204, 205. 

WHARF, 

on river-bank, 33, 34. 

WIDTH, 

of road, 179, 189 et seq. 
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WILFUL CONFUSION, 
of boundaries, 259. 

WILFUL INJURY, 
tx) fences, 272. 

WINDMILLS, 
fencing of, 96. 

WIRE FENCE, 
decay of, 62. 
barbed, 193. 

WOOD, 

for repairs, 152, 155. 

WRECK, 

exercise of right of, 12. 
grant of, evidence of, 230. 

may comprise sea-shore, 12. 

occasionally a mere franchise, 13. 
WRITS, 

(le curid claudenddy 64, 252. 
de peraTubulatione fadendd, 256. 
de rationabilibu8 divisis, 265. 
de reparationefacieudd, 133. 

WRITTEN DOCUMENTS, 
construction of, 220. 
See Evidence. 



YEW TREES, 

near boundary, damage from, 21 1. 
See Trees. 
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